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This manual is intended primarily for use by the drafting staff of the Texas Legislative
Council. However, the legislative council staff recognizes that a broader audience will find
this manual useful, including legislators, legislative staff, lobbyists, and others with a particular
interest in legislation and the legislative process.
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reading amendments (Sec. 6.03(e))

* new guidance on drafting floor amendments to strike the enacting clause (Sec. 6.04)
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compliance with the Uniform Electronic Legal Material Act (UELMA) (Sec. 8.14)

* new Texas city and county population information, as gathered from the 2020
Census (Appendixes 1-4)

* updated information on requirements applicable to local bills and bracket bills
(Appendix 7)

The legal and research staffs contributed the bulk of the substantive text of the manual.
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general supervision of Angela Alexander, legal division special counsel. Comments and
suggestions for improvement are solicited and may be directed to Ms. Alexander.
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CHAPTER 1
INTRODUCTION

This manual explains how legislative drafting is done by the staff of the Texas Legislative
Council. Although it is primarily intended for use by the legislative council staff for training
and as a reference guide, other participants in the legislative process, including legislators
and legislative staff members, may find it helpful in analyzing legislative documents.

The reader of this manual should be aware of its shortcomings. A manual, by its nature,
treats only the fundamental aspects of a subject, thus tending to make the complicated
seem simple. The aspiring drafter should bear this in mind and should no more expect to
become an expert drafter by studying this manual than a home handyman should expect
to become a master carpenter by studying a do-it-yourself manual. While a few of the rules
stated in this manual, such as the one requiring each bill to contain the constitutionally
prescribed enacting clause, are absolute, most are more or less conditional. A new drafter
gains through experience the ability to recognize circumstances justifying deviation from a
general rule.

A second inherent shortcoming of a drafting manual is that by focusing on the more
technical aspects of drafting such as citation form, style, and English usage, a simplistic
image of the drafter as scrivener is fostered. This narrow focus is at the expense of the
more challenging side of legislative drafting: working with a legislator to develop from
scratch a legally sound and workable legislative solution to a real life problem. It is outside
the scope of a drafting manual to develop those general legal skills a lawyer is supposed
to have developed in law school, and it is beyond the powers of the authors of this manual
to tell the would-be drafter how to acquire the creativity and common sense this part of the
task requires.

In spite of these shortcomings, this manual is useful as a training aid for new drafters,
as a reference for experienced drafters, and as a resource for nondrafters who wish to
understand more about drafts and the drafting process.

This manual is arranged in chapters, the next five of which deal with legislative documents.
Chapter 2 gives an overview of legislative documents and explains generally the function
of each type. Chapters 3 through 6 discuss in detail the drafting of each particular type of
document and point out relevant constitutional requirements. Chapter 7, “Style and Usage,”
concerns itself with rules of composition, including rules of punctuation, capitalization, and
English usage, all of which promote consistency and readability in legislative documents. The
concluding chapter, “Other Things a Drafter Ought to Know,” offers information and advice
about both formal and substantive difficulties drafters often face. Finally, the appendixes
contain useful information, including population summaries, the Code Construction Act, a
bibliography of works about legislative drafting, and other items.
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CHAPTER 2
LEGISLATIVE DOCUMENTS AND THEIR FUNCTIONS

SEC. 2.01. WHAT IS A LEGISLATIVE DOCUMENT? “Legislative document” is a term
used in this manual to describe a bill, resolution, amendment, or other document prepared to
be considered and voted on by at least one house of the legislature or a legislative committee.
The next four chapters discuss the drafting of specific types of legislative documents.

SEC. 2.02. BILLS. ADbillis the exclusive means by which the legislature may enact,
amend, or repeal a statute. The bill is therefore the most commonly used type of legislative
document. The drafting of bills is discussed in Chapter 3.

SEC. 2.03. JOINT RESOLUTIONS TO AMEND THE TEXAS CONSTITUTION. An
amendment to the Texas Constitution is proposed by passage of a joint resolution, the
drafting of which is discussed in Chapter 4.

SEC. 2.04. OTHER RESOLUTIONS. Resolutions are also used to deal with internal
legislative matters (including the adoption of rules), take actions relating to amendment of
the United States Constitution, grant private parties permission to sue the state, and state
the opinion of the legislature or of either house. A resolution that must be passed by both
houses is called either a concurrent or joint resolution. (Joint resolutions are also used for
purposes other than proposing amendments to the state constitution.) A resolution to be
passed by only one house is called a simple resolution. The drafting of all these types of
resolutions is discussed in Chapter 5.

SEC. 2.05. AMENDMENTS, SUBSTITUTES, AND CONFERENCE COMMITTEE
REPORTS. Amendments, substitutes, and conference committee reports are used in one
way or another to change bills or resolutions as they make their way through the legislative
process. Amendments are classified as committee or floor amendments. A committee
amendment is adopted while a bill or resolution is being considered in committee and
must be finally adopted by the house or senate when the bill or resolution reaches the floor.

A committee substitute for a bill or resolution is a completely new draft adopted by the
committee for consideration by the house or senate in place of the original bill or resolution.

An amendment to a bill or resolution offered by a member during floor consideration is
called, appropriately, a floor amendment.

When a bill or resolution has passed both houses in different forms, the house of origin
must decide whether to agree to the changes made by the other house. If the house of
origin concurs in those changes, the bill or resolution is considered finally passed. If the
houses do not agree, they may vote to send the bill or resolution to a conference committee,
which is composed of members of both houses and resolves “matters in disagreement”
regarding the document. The conference committee report is a complete draft of the
bill or resolution and usually represents a compromise. It is submitted to each house for
consideration on an “as is” basis and is not amendable. |f the conference committee report
is adopted by both houses, that version of the bill or resolution is considered finally passed
by the legislature.

The drafting of amendments, substitutes, and conference committee reports is discussed
in Chapter 6.




This page intentionally left blank.



CHAPTER 3
BILLS

SEC. 3.01. INTRODUCTION. Section 30, Article Ill, Texas Constitution, provides
that “[n]o law shall be passed, except by bill,” making the bill the workhorse of legislative
documents. This chapter discusses the principal parts of a bill and the function of each.
These parts, and the section of this chapter where each is discussed, are:

* introductory formalities (each of these items must be included in every bill):
* heading (Sec. 3.02)
* title (also called “caption”) (Sec. 3.03)
* enacting clause (Sec. 3.04)
* general and permanent substantive provisions:
* short title (Sec. 3.05)
» statement of policy or purpose (Sec. 3.06)
* definitions (Sec. 3.07)
* principal operative provisions (Sec. 3.08)
* enforcement provisions: criminal, civil, or administrative (Sec. 3.09)
* amendment of existing law (Sec. 3.10)
* repealers (Sec. 3.11)
* procedural or other technical provisions (some are of temporary significance):
* saving clause or other transitional provisions (Sec. 3.12)
* severability or nonseverability clause (Sec. 3.13)
» effective date section (Sec. 3.14)

SEC. 3.02. HEADING. The heading of a bill shows the house in which it is introduced,
the bill number, and the name of the legislator introducing it (the “author”). The author signs
the bill before introducing it, and the bill number is assigned at the time of introduction.
Legislative council staff does not indicate on the heading of a completed bill draft whether
the bill is a house or senate bill but leaves a blank in which an “H” or “S” may be inserted
as appropriate. This enables the same draft to be used in both houses. The heading of a
final draft as it is delivered to the author appears as follows:

By: _.B. No.




SEC. 3.03. TITLE OR CAPTION. (a) In general. Justbelow the heading of each
bill is a statement of what the bill is about, appearing in the following form:

A BILL TO BE ENTITLED!
AN ACT

relating to records of a notary public.

This “title” or “caption” is required for compliance with legislative rules adopted under
Sections 35(b) and (c), Article lll, Texas Constitution, which provide:

(b) The rules of procedure of each house shall require that the subject of
each bill be expressed in its title in a manner that gives the legislature and the
public reasonable notice of that subject. The legislature is solely responsible
for determining compliance with the rule.

(c) A law, including a law enacted before the effective date of this
subsection, may not be held void on the basis of an insufficient title.

Before Section 35, Article Ill, was adopted in its current form in 1986, the caption
requirement was enforceable by the courts, which could declare void any portion of an act
not encompassed in its caption. The requirement is now contained in house and senate
rules (for the 87th Legislature, House Rule 8, Section 1(a), and Senate Rule 7.02), and
noncompliance exposes a bill to the raising of a point of order against further consideration
in that form.

House Rule 8, Sections 1(b), (c), and (d), as adopted for the 87th Legislature, contain
additional requirements that are not found in the senate rules.? These rules require a house
bill to “include a short statement at the end of its title or caption indicating the general effect
of the bill” if the bill contains specified provisions relating to:

* a “tax, assessment, surcharge, or fee” (House Rule 8, Section 1(b))

* the creation of a criminal offense, an increase in the punishment for an existing
criminal offense, or a change in “the eligibility of a person for community supervision,
parole, or mandatory supervision” (House Rule 8, Section 1(c))

* a‘license, certificate, registration, permit, or other authorization” necessary for an
individual or entity to engage in “a particular occupation or profession” (House
Rule 8, Section 1(d))

Although drafters are encouraged to express in a caption the subject of a bill and not
what the bill does, the requirement that the caption include a “short statement . . . indicating
the general effect of the bill” may require the crafting of a caption that expresses what the bill
does regardless of the advantages of the other approach. (See discussion in Subsection
(c) of this section on how to express the subject.)

The caption is meant to give legislators and other interested persons a convenient way
to determine what a pending bill is about without having to read the whole text. The caption

" The first line of the caption (“a bill to be entitled”) is deleted from an enrolled bill (the version finally passed by both houses and sent
to the governor).

2 The caption rules set forth in this section may be changed by the 88th Legislature after the publication of this manual. Any changes
to the caption rules could affect the suitability of examples contained in this manual. The drafter should take any relevant rule changes
into account as soon as they are adopted.



requirement is designed to prevent the stealthy inclusion of extraneous provisions in a bill
in an attempt to avoid legislative or public notice.

Most violations of caption requirements probably result from poor draftsmanship rather
than an intent to deceive. When enforced judicially, the caption requirement produced
much litigation—more, according to one commentator, “than all the other legislative process
requirements [of the constitution] combined.”

Two factors make caption drafting a less hazardous pursuit than it was before the 70th
Legislature. The “punishment” for a bad caption is now meted out, if at all, during the
legislative session, when an opportunity to correct the error may still exist. (This may be
little consolation to a legislator whose bill is delayed because of a bad caption during the
waning days of a session, since the delay itself may kill the bill.) Also, enforcement is now
the responsibility of the presiding officers of the house and senate—persons who have
much more experience than the courts in reading legislation and who may be expected to
attain a greater degree of consistency in caption rulings than the courts.

Still, the possible consequences of a bad caption are too great to not give careful
attention to caption drafting. Drafters should initially look to appropriate parliamentary
rulings for guidance on compliance with caption requirements, particularly in regard to the
inclusion of specific provisions required by the house rules. In the absence of an appropriate
parliamentary ruling, drafters would be wise to consider the rules developed from case law
with respect to expressing the bill’s subject.

(b) When to draft the caption. Experience shows that it is best to draft the caption
after completing the body of the bill, since the finished draft of a bill often differs greatly
from the drafter’s original conception. By saving the caption for last, the drafter is better
prepared to accurately and succinctly describe the subject of the bill. A prematurely drafted
caption may be inaccurate, so it is safer for a drafter to leave blank space where the caption
belongs than to draft a tentative caption and risk forgetting to revise it after finishing the
body of the bill.

(c) How to express the subject. The fundamental requisite of a caption is that it
express the bill's subject. An expression of the subject is nothing more than a statement of
what the bill is about. This statement usually begins with the words “relating to” and thus
is commonly called the “relating-to clause.”

It is not uncommon to see captions that state what a bill does instead of what it is about.
Suppose, for example, that a bill requires state agencies to dispose of their surplus motor
vehicles by selling them at public auction. A good description of the subject of this bill
would be “relating to the disposition of surplus motor vehicles owned by state agencies.”
A what-the-bill-does caption, on the other hand, might read “requiring state agencies to sell
surplus motor vehicles at public auction.”

While either caption would almost certainly comply with legislative caption requirements,
and even though the latter version perhaps provides slightly more information, the “what-
the-bill-does” caption has a hidden danger. Bills often are amended or completely rewritten
as they pass through the legislature, so the text of a bill may bear little resemblance to the
introduced version after legislative action. A statement of what a bill is about is more likely
to remain accurate than is a statement of what the bill does. Suppose that, in the example

" Braden et al., The Constitution of the State of Texas: An Annotated and Comparative Analysis, p. 170.




just given, the bill were amended to provide for sale of surplus vehicles by sealed bidding
instead of by public auction. The statement of what the bill is about would still be accurate,
but the statement of what the bill does would not. While there are legislative procedures to
revise captions to reflect amendments, those procedures are not foolproof, and drafting a
caption that is less likely to need revision because of amendments helps insure against the
possible failure of those safeguards. Besides, a caption stating what a bill is about is what
the constitution calls for in the first place.

(d) Use of “relating to.” It is customary, although not mandatory, to begin the
expression of the subject with the words “relating to.” The drafter should rarely, if ever,
need to depart from this custom. “Relating to” automatically points the caption drafter in
the direction of stating what the bill is about rather than what the bill does.

(e) Degree of specificity. To be a convenient means of learning quickly what a bill
is about, the caption must be succinct. Because it is aimed at a broad audience, including
not only legislators but the public generally, the caption should be drafted in plain language
that avoids technical terms and jargon as much as possible.’

How specific a caption should be is a legal judgment that depends on the subject matter
of the particular bill. The courts have held that if the caption describes the subject fairly
and accurately, it need not itemize the details contained in the bill that are incidental to that
subject. (But see, in this regard, the discussion of the house rule requirements in Subsection
(a) of this section and the discussion of criminal offenses and penalties in Subsection (f)
of this section.) As a rule, the subject of an “omnibus” bill containing diverse provisions
centering on a general, unifying theme must be defined more broadly than the subject of
a bill with a narrow focus.

Consider, for example, one bill that changes the qualifications for 30 different permits,
licenses, and certificates of registration issued by the Texas Department of Licensing
and Regulation and a second bill that merely affects the qualifications for a certificate of
registration as a property tax consultant. Acceptable descriptions of the two bills would be,
respectively, “relating to qualifications for a permit, license, or certificate of registration to
engage in certain regulated occupations” and “relating to the qualifications for a certificate
of registration to perform property tax consulting services.”

An overly specific caption disserves the notice function. The caption reader needs to
be given a brief, but fair, notice of what the bill is about. If the reader is interested in detalil,
he or she can read the text. A caption too specific is also dangerous because, like a
“what-the-bill-does” caption, it is more likely than a general caption to become obsolete in
the course of the legislative process. Also, a caption that gives much detail is more likely
to be found misleading because it omits some detail.

How general is too general? Obviously, a caption is too general if it fails to give fair notice
of the subject. Beyond this, it is difficult to state a precise guideline, though an example
may be useful. Assume that a bill requires state agencies to dispose of their surplus motor
vehicles by selling them at public auction. Assume further that the bill requires each agency
to publish a newspaper notice of any auction at least 20 days in advance, allows the agency
to set a minimum price for each vehicle, requires purchasers to pay cash, and provides for

" A hidden danger in using technical terminology in the caption is shown by Fletcher v. State, 439 S.W.2d 656 (Tex. 1969). The supreme
court invalidated a caption referring to the licensing of polygraph operators because the act also applied to operators of lie detection
devices not literally within the technical definition of “polygraph.”



the disposition of the proceeds. Some possible relating-to clauses, in ascending order of
specificity, are:

(1) relating to state agencies;

(2) relating to surplus motor vehicles owned by state
agencies;

(3) relating to the disposition of surplus motor
vehicles owned by state agencies;

(4) relating to the sale at public auction of surplus
motor vehicles owned by state agencies; and

(5) relating to the sale at public auction of surplus
motor vehicles owned by state agencies, the publication
of notice of the auctions, the right of an agency to
set a minimum price, the manner of payment, and the
disposition of the proceeds.

The first example is obviously uninformative, and it is probably defective under legislative
caption rules. The second, while probably legally sufficient, fails to convey the idea that the
bill is about disposing of the surplus vehicles. The third example is the best one because it
expresses clearly and concisely the essence of the bill. The fourth example is too specific:
it would not accommodate, for example, an amendment to substitute sealed bidding for
public auction. The fifth example has the defects of the fourth writ large: it is an “index
caption,”! a thing to avoid.

Index captions were involved disproportionately in caption litigation chiefly because
they are naturally susceptible to appearing deceptive through a failure to include one detalil
that is of equal stature with others that are listed. They are difficult to draft because, once
details are mentioned, it is hard to know when to stop. They also are difficult to defend
as meeting the requirements of caption rules because they camouflage the expression of
the subject with needless detail. Some index captions go beyond camouflaging a bill's
subject. An index caption that recites with specificity the contents of each bill section may
never express a coherent or unified subject at all and instead be a pure example of the
“forest” being obfuscated by the “trees.” The best caption is one that briefly and accurately
expresses what the constitution requires, which is the subject of the bill, and complies with
parliamentary rules and rulings.

(f) Criminal offenses and penalties. The chief rule that applies to captions generally
is to avoid a misleading statement of the subject of the bill in the caption. This remains true
for a bill that relates to criminal offenses and penalties.

Some bills that involve criminal offenses and penalties are straightforward, such as a
bill that simply creates a new offense. Generally, no specific mention of penalties is needed
if the caption clearly indicates that an offense is created. Because creating an offense
requires prescribing a penalty, mentioning both the creation of the offense and the penalty
in the caption would be redundant. Simplifying the caption in this way satisfies both the

' For a monstrous specimen of an index caption, see Chapter 184 (H.B. 8), Acts of the 47th Legislature, Regular Session, 1941. Over
five pages of very fine print are required to reproduce this caption in the session law volumes.
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requirements of Section 35(b), Article lll, Texas Constitution,” and current house and senate
rules.? However, the drafter should continue to consult the constitution and any applicable
house or senate rules when more complicated situations arise.

One such situation is when a new offense is added to a law that has preexisting general
penalties, and the new offense is subject to a different penalty. When the caption rule of
Section 35, Article lll, Texas Constitution, was enforceable by the courts, the court of criminal
appeals held that, under these circumstances, a caption that indicates the creation of a
new offense without mentioning the penalty for the offense is sufficient only if the newly
created offense is covered by the preexisting general penalty.® The caption of the bill under
consideration by the court of criminal appeals in that instance (an index caption) stated that
the bill added to the Uniform Act Regulating Traffic on Highways a section on fleeing a peace
officer. The offense carried a specific penalty that was different from the $200 maximum fine
already prescribed by the general penalty provision of that act. The caption failed to mention
the special penalty, although it specifically referred to another penalty change in the bill (for
reckless driving). The court held that the creation of the new offense was valid, but that the
special penalty was outside the scope of the caption and therefore void. As a result, the new
offense of fleeing a peace officer was made punishable by the preexisting general penalty.

Another complicated situation is when penal laws are amended by changing the elements
or punishments of existing offenses. Care must be taken to avoid drafting a caption that
misleads the reader into thinking that the bill affects only elements of an existing offense
when it also revises the punishment structure, or vice versa. When the caption rule of
Section 35, Article lll, Texas Constitution, was enforceable by the courts, the court of criminal
appeals held that the caption of a revision of the drug laws was defective because, although
it mentioned the addition of “LSD” and other substances to the list of dangerous drugs, it
gave no indication that existing punishment provisions were changed.* If both the elements
of an existing offense and the penalties for violating that offense are addressed by a bill,
the caption should indicate this by referring to “the prosecution of and punishment for” the
offense. This approach holds true regardless of whether the penalties are raised or lowered
by the bill.

Furthermore, the drafter should keep in mind that house or senate rules may suggest
specific phrases to include in a caption. For example, House Rule 8, Section 1(c), as adopted
for the 87th Legislature, provides:

(c) A house bill that would create a criminal offense, increase the
punishment for an existing criminal offense or category of offenses, or change
the eligibility of a person for community supervision, parole, or mandatory
supervision must include a short statement at the end of its title or caption
indicating the general effect of the bill on the offense, punishment, or eligibility,
such as “creating a criminal offense,” “increasing a criminal penalty,” or
“changing the eligibility for community supervision (or parole or mandatory

supervision).”

A caption for a bill that would comply with that rule might read: “relating to the prosecution
of and punishment for certain sexual criminal offenses; increasing criminal penalties.”

" Section 35(b), Article Ill, Texas Constitution, states that “[t]he rules of procedure of each house shall require that the subject of each
bill be expressed in its title in @ manner that gives the legislature and the public reasonable notice of that subject. The legislature is solely
responsible for determining compliance with the rule.”

2 See the discussion in Subsection (a) of this section on using guidance from both court cases and parliamentary rulings.

3 Stein v. State, 515 S.W.2d 104 (Tex. Crim. App. 1974); Harvey v. State, 515 S.W.2d 108 (Tex. Crim. App. 1974).

4 See White v. State, 440 S.W.2d 660 (Tex. Crim. App. 1969).
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(g) Legislative council drafting convention. In addition to or as part of expressing
the bill's subject, and before legislative rules were adopted requiring inclusion of specific
provisions in the caption, the legislative council staff adopted a drafting convention of giving
notice of the following in the caption:

* the imposition of civil, administrative, or criminal penalties
* the imposition or authorization of a tax or changes affecting an existing tax or taxing
authority
* the making of an appropriation
* the granting of authority to issue a bond or other similar obligation or to create
public debt
* the granting of the power of eminent domain
In many cases, the notice may be as simple as adding “; making an appropriation” or
“; providing an administrative penalty” to the caption. In other cases, the notice may be

given as part of the general description of the bill’s subject. A caption is sufficient for these
purposes, regardless of form, if clear notice of the listed issues is given in the caption.

If the rules of the house or senate require inclusion of specific provisions in the caption
(see Subsections (a) and (f) of this section), a drafter should comply with those rules. In the
absence of applicable caption rules, a drafter should follow the drafting conventions above.

SEC. 3.04. ENACTING CLAUSE. The enacting clause is required by Section 29,
Article lll, Texas Constitution, and is indispensable. The enacting clause must be in exactly
the following words:

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

A document without an enacting clause is not a bill, and under house precedents it may
not be amended for the purpose of inserting an enacting clause and may not be referred
to committee.

SEC. 3.05. SHORT TITLE. (a) Purpose of short title. A short title is used to
conveniently cite a law that deals comprehensively with a subject. Because Texas law is
now largely contained in codes that are easily cited and that are arranged and divided by
subject, short titles are almost never necessary. Short titles should not be used to make
otherwise routine bills look important.

If a short title is necessary, it is preferable to draft it as a nonamendatory section of law,
rather than adding it to a code enacted as part of the legislative council’s statutory revision
program. Draft a short title section in this form:

SECTION 1. SHORT TITLE. This Act may be cited as the
Medical Practice Act.

(b) Practices to avoid. It is generally wise to avoid:
* including “the” as the first word of a short title’
* using “Texas” in a short title—it is superfluous

' This, in effect, means not capitalizing “the” immediately before the short title (“the Medical Practice Act” rather than “The Medical
Practice Act”).
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* using a short title for a chapter or other part of an enacted code or other statute
that itself already has a short title

* using a short title for a purely amendatory act
* using a year in a short title

SEC. 3.06. STATEMENT OF POLICY OR PURPOSE. Statements of policy or
purpose are rarely needed and generally should be avoided. This kind of provision may
be useful, however, when a substantial body of new law is introduced. See, for example,
Section 1.02, Penal Code.

A purpose clause also may be helpful in a short bill if the operative provisions do not
clearly indicate what the bill is intended to accomplish. If, for example, a statute dealing with
the theft of apples is repealed in order for the theft of apples to be covered by the general
theft laws, the repealing act may be misinterpreted, at least by legislators and the public if
not by the courts, as legalizing the theft of apples. A purpose section such as the following
may be useful:

SECTION 1. PURPOSE. The purpose of this Act is to
eliminate the special offense of theft of apples so
that the general statutes dealing with theft may apply
to that conduct.

As is the case with short titles, purpose or policy statements should not be used to make
routine acts appear important.

A more serious misuse of purpose or policy statements is their use in an attempt to
compensate for careless drafting, to state, in effect, that “this Act may not say very clearly
what it really means. What it is trying to say is . ..." A purpose clause should not be put
to such a use; it probably will not have the intended effect anyway.

SEC. 3.07. DEFINITIONS. (a) Ingeneral. A definitions section in a bill may define
only one or two words or many. It can be very useful in making a bill precise, but if great
care is not used, a definition may cause rather than eliminate confusion. One of the greatest
abuses of definitions is their overuse. There is no need to define a term if, in the context in
which the term appears, the meaning is clear without a definition.

(b) “Means” and “includes.” A definition may be all-inclusive, in which the word
“means” equates the terms on either side. For example:

(4) “Alcoholic beverage” means alcohol, or any
beverage containing more than one-half of one percent of
alcohol by volume, which is capable of use for beverage
purposes, either alone or when diluted.

There are occasions when a term is generally unambiguous and in no need of definition
except for one application that might be doubtful. In such a case, the ambiguity may be
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eliminated by use of a definition in which “includes” or “does not include” is substituted for
‘means.” For example:

(4) “Oath” includes an affirmation.
OR

(2) “Tax” does not include a special assessment
for public improvements.

Note that “means” and “includes” are not interchangeable, and the former term should
be used only for a general definition while the latter should be used only for a specific
clarification of meaning. The two words should not be used in tandem as if they were
equivalent (“means and includes”). However, it is permissible to attach an “includes” or
“does not include” statement at the end of a general definition. For example:

(1) “Act” means a bodily movement, whether
voluntary or involuntary, and includes speech.

Sections 311.005(13) and 312.011(19), Government Code, which provide rules of statutory
construction for codes and other statutes, respectively, specifically define “includes” and
‘including” as used in drafting:

“Includes” and “including” are terms of enlargement and not of limitation
or exclusive enumeration, and use of the terms does not create a presumption
that components not expressed are excluded.

These rules of statutory construction make it unnecessary for a drafter to use the phrase
“includes but is not limited to” in composing a definition.

(c) Use of definition to avoid repetition. In addition to clarifying the meaning of a
term, a definition may be useful in avoiding the repetition of long terms, as in the following
example:

Sec. 101.001. DEFINITION. In this chapter,
“department” means the Texas Department of Transportation.

On the other hand, if a term such as the one defined in this example is used only a few times
in a fairly short bill or code chapter, it may be equally precise and more readable to omit
the definition and simply refer to the agency as the Texas Department of Transportation in
the first instance and thereafter as the department. Definitions should be used only when
they promote precision and readability.

(d) Artificial definitions. A word should never be given a strained or artificial meaning
out of keeping with its ordinary usage. (An exception to this rule is “person.” See Subsection
(h) of this section.) A drafter may be tempted to violate this rule when it is necessary to
extend the coverage of an existing bill or act and time is too short to revise each affected
provision appropriately. An amendment such as the following may result:

Sec. 101.001. DEFINITION. In this chapter, “statewide
elected officer” means the holder of an office filled
by an election at which all qualified voters in the

13




state are eligible to vote, including a person appointed
to fill a wvacancy in such an office, and including a
member of the governing body of a municipality with a
population of more than 500,000.

This is ludicrous; a municipal officer obviously is not a statewide officer. Although this
amendment would probably achieve the desired substantive effect, even the stringent time
limitations imposed by a legislative session do not warrant defining a term in an artificial
way. If time pressure requires a relaxation of standards, it is preferable to insert a section
such as the following:

Sec. 101.001A. LOCAL OFFICIALS. Each provision of
this chapter that applies to a statewide elected officer
also applies to a member of the governing body of an
incorporated municipality with a population of more than
500, 000.

(e) Substantive law as definition. Do not state an operative provision of law in the
form of a definition. This hides the provision and perverts the use to which definitions should
be put. For example, DO NOT WRITE:

Sec. 101.001. DEFINITION. In this chapter, “qualified
person” means a person who:
(1) is at least 18 years old;

(2) has graduated from an accredited school of
dancing masters; and

(3) has successfully completed an approved
dancing master apprenticeship program.

“Qualified person” usually does not denote a person with any particular qualifications.
The definition makes that denotation, and so misuses the phrase. The example is not a
definition, but a substantive rule of law, and should be treated as such. The following would
be preferable:

Sec. 101.003. QUALIFICATIONS FOR EXAM. To qualify
to take the dancing master examination, a person must:

(1) be at least 18 years old;

(2) have graduated from an accredited school of
dancing masters; and

(3) have successfully completed an approved
dancing master apprenticeship program.

(f) Location of definitions. If a definition applies to only one section or part of a
law, it is generally better to put the definition with the part of the law to which it applies. For
example:

Sec. 35.001. DEFINITION. In this chapter, “recording
officer” means .

A definition is usually placed at the beginning of the part of law to which it applies.
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(g) Effect of existing definitions. \When amending a statute, the drafter must take into
account existing definitions that will apply automatically to added provisions. The obvious
source of existing definitions is the statute being amended, but other sources may exist.
Definitions in the Code Construction Act (Chapter 311, Government Code) apply to all the
codes enacted as part of the legislature’s statutory revision program, each of which also
contains additional definitions. Definitions in Chapter 312, Government Code, apply to civil
statutes generally, although definitions in the Code Construction Act prevail in applicable
circumstances to the extent of any conflict. Definitions in Section 1.07, Penal Code, are
among several provisions of that code that apply not only within the code itself but to penal
laws generally. (See Section 1.03(b), Penal Code.)

(h) “Person.” It is often desirable to define “person” broadly, such as “an individual,
corporation, or association.”" Although this violates the rule against giving a word an artificial
meaning, the advantage of avoiding unnecessary repetition and the long-standing practice
of defining “person” in this manner outweigh the policy behind the rule. Section 1.07 of the
Penal Code defines “person” in this way and, as already noted, Penal Code definitions also
apply to penal laws outside the code. While it is legally unnecessary to redefine “person” in
a penal law outside the code (except to provide a different definition), the express adoption
of that definition (see the following subsection) may be helpful to alert users of the statutes
who may be unaware of the general application of Penal Code definitions. The definition of
“person” in Section 311.005, Government Code, applies to those codes to which the Code
Construction Act applies and that do not otherwise define the term.

(i) Adoption of definition by reference. \When it is desired that a term have the same
meaning when used in separate but related laws, it may be useful to include a definition in
the second law that adopts by reference the definition in the first law. For example:

Sec. 21.151. DEFINITION. In this subchapter, “teacher”
has the meaning assigned by Section 21.101.

The incorporation by reference of a statute sometimes raises a question of whether the
legislature intends for the incorporation to include future amendments of that statute or
merely means to refer to the incorporated text as it exists on the date of incorporation. The
question is answered by Sections 311.027 and 312.008, Government Code, both of which
provide that a reference to a statute, rule, or regulation applies to all reenactments, revisions,
or amendments of the statute, rule, or regulation unless the opposite is expressly provided
otherwise. See Section 8.11 of this manual for a more complete discussion of incorporation
by reference.

A drafter should use adoption of a definition by reference only when it is desired to
maintain parallel meaning and not merely to save words. In the latter circumstance, the
future amendment of the adopted definition could produce unforeseen and unfortunate
consequences.

(j) Form of definitions section. A definitions section containing a single definition
should be in the following form:

Sec. 101.001. DEFINITION. In this chapter, “motor
vehicle” means

" Note that in some contexts it may also be necessary to define “association” or “corporation” or to exclude municipal corporations.
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A section containing two or more definitions should be in the following form:

Sec. 101.001. DEFINITIONS. In this chapter:

(1) “Department” means the Texas Department of
Transportation.

(2) “Oath” includes affirmation.
(3) “WVehicle” does not include roller skates.

Note that in the second example each definition is a complete sentence, beginning with
a capital letter and ending with a period. Individual definitions are enumerated with Arabic
numbers in parentheses. This is an exception to the general rule that requires items in a tabular
enumeration to begin with lowercase letters and end with a semicolon. Individual definitions set
out as in the example, although resembling nonamendable subdivisions, are actually individually
amendable units. (See Section 3.10(e) of this manual.) They are called subdivisions for citation
purposes.

SEC. 3.08. PRINCIPAL OPERATIVE PROVISIONS. (a) Types of provisions.
Most statutory provisions may be classified under four major categories:

(1) general provisions, such as short titles, purpose sections, and definitions,
which relate primarily to the text of the statute rather than to persons or agencies;

(2) administrative provisions, which relate to the creation, organization, powers,
and procedures of the governmental units that enforce or adjudicate the law;

(38) substantive provisions, which give to or impose on a class of persons rights,
duties, powers, and privileges; and

(4) enforcement provisions, which provide a particular kind of enforcement that
is in addition to the remedial powers of the governmental unit.

The second and third of these categories constitute the principal operative provisions.

Not all bills will have all these types of provisions. Many will contain only one or two
of them, relying by implication on the operative provisions of existing law. For example, a
bill creating a penal offense will rely on other law to create courts and to empower peace
officers to arrest offenders. It is generally best to organize a new law so that the operative
provisions appear in the order indicated by this subsection.

While the discussion in Subsections (b) and (c) of this section centers on organizing
operative provisions of bills, the organizational principles discussed apply equally to the
organization of a code chapter or section.

(b) Organizing operative provisions. Sorting the operative provisions of a bill into
the categories indicated does not complete the task of organization: within each category,
individual sections (and even smaller units) should be organized in a logical order to make
the proposed statute as readable and easy to use as possible. Provisions amending
existing code sections should be alphabetized by code and arranged in numerical order.
Occasionally, it will be more effective for provisions to appear in the order of their importance,
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beginning with the most important, with general provisions preceding special ones. Within
this overall organizational framework, follow these general principles in organizing a draft:

* Assume that provisions will be read in the order in which they appear. When
possible, avoid arranging a bill in such a way that a provision makes no sense until
a subsequent provision is read.

* To the extent possible, provisions dealing with the same subject should be grouped
together.

(c) Headings for parts of bills. After organizing the operative provisions of a bill, a
drafter may want to compose captions or “headings” (as they will be called here to avoid
confusion with captions of whole bills) to guide readers through the various parts of the bill.
A heading is a brief, distinctively typed or printed “sign” designed to disclose the subject
of the text that follows and to enable a reader to quickly find the various details contained
in the bill.

By custom, headings are given to parts of a bill denominated as articles, parts, or
sections, but not for smaller units. A heading is typed in all capital letters in an enrolled bill
and follows the number of the article, part, or section (e.g., “SECTION 3. DUTY TO PAY TAX.").

Aucxiliary verbs, adverbs, adjectives, and the parts of speech known as articles are usually
excluded from headings to promote brevity and pithiness. If more than one central idea is
expressed in the unit of text that follows the heading, phrases may be linked by semicolons.
If several major thoughts are included in the unit of text, the unit probably should be divided.

Headings are only a helpful guide to the relative location of the contents of a bill and
do not merit a great amount of concern. Section 311.024, Government Code, stipulates
that a “heading of a title, subtitle, chapter, subchapter, or section does not limit or expand
the meaning of a statute.” While that section is technically inapplicable in determining
the importance to give a bill heading, it is illustrative of the point that headings are simply
helpful guides. A drafter may dispense with headings altogether, although statute publishers
could supply them at the time of publication. When inserting a new section or article into
an existing body of law, a drafter should conform to the precedent regarding headings
that has been set in the law being amended." It is legislative council policy that headings
be provided for a bill containing three or more sections other than sections amending or
repealing existing law or prescribing saving, other transition, or effective date provisions,
if headings are provided at all. If headings are used, they should be used for all sections,
including those exempted from consideration of whether to use them.

SEC. 3.09. ENFORCEMENT PROVISIONS. (a) Introduction. The purpose of
the law is to govern conduct. This is often accomplished by announcing a rule, which may
be a mandate or prohibition, and prescribing a punishment for noncompliance or a reward
for compliance. The announcement of a rule is referred to in this manual as a substantive
provision, and the prescribing of a consequence is called an enforcement provision.

Not every statute neatly segregates substantive provisions from enforcement provisions.
A law that provides that “A person who slanders the king shall be hanged” is equivalent

" To determine whether the heading of a section or article as printed in a privately published compilation of statutes (such as Vernon'’s
Texas Civil Statutes) was enacted by the legislature or supplied by the publisher, a drafter must check a copy of the most recent enactment
of the section or article (e.g., the enrolled bill or the act as published in the session laws, the chronological compilation of laws enacted
each legislative session).
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to the substantive provision “A person may not slander the king” and the enforcement
provision "A person who violates this law shall be hanged.” However, it is usually better
organization to separate substance and enforcement in all but the simplest statutes. The
following discussion focuses on some of the more common types of enforcement provisions:
criminal, civil, and administrative.

(b) Criminal enforcement. Before creating a criminal offense, a drafter should first
determine whether the conduct sought to be prohibited is already proscribed by state law.
Model acts often contain penal provisions that duplicate offenses contained in the Penal
Code or other law. Model licensing laws, for example, often prohibit falsifying a license
application, although Chapter 37 of the Penal Code, titled “Perjury and Other Falsification,”
covers this type of conduct. Creating an offense that duplicates an existing one not only
wastes legislative effort, but may impliedly repeal or otherwise impair the effectiveness of
existing law.

Another thing to consider when creating an offense is whether to place the new provision
in the Penal Code. The code is generally concerned only with traditional criminal offenses,
such as homicide, assault, theft, and bribery. To preserve this arrangement, a drafter should
not include in the code an offense that, based on its subject matter, could logically be placed
in another code or statute.

Competent drafting of a penal provision requires at least a working knowledge of
substantive criminal law and, particularly, familiarity with the Penal Code. The Penal Code was
enacted in 1973 as the culmination of a comprehensive study by the State Bar Committee
on Revision of the Penal Code. The code was significantly revised in 1993 following another
comprehensive study, this one by the Texas Punishment Standards Commission. A significant
part of the revision consisted of repealing offenses that duplicated other offenses in the
Penal Code or other law and repealing offenses that were not traditional criminal offenses.
The legislative council provided drafting assistance in both 1973 and 1993. The code is, on
the whole, well organized and well drafted. Not only is it a useful drafting model, but Titles
1-3 contain general provisions that apply to criminal laws outside the code.” Knowledge
of the contents of these titles is an absolute prerequisite to the drafting of a penal offense.

Definition of an Offense

The preferred format for defining a criminal offense is that used by the Penal Code. To
explain that format and at the same time raise some of the key drafting issues related to
creation of an offense, Section 37.02 of the Penal Code, concerning perjury, is used here as
an example. Each phrase is discussed in turn, and the purpose it serves and the general
provisions of the code that relate to it are pointed out. Without exception, the code provisions
cited in this discussion are included in the first three titles of the Penal Code and therefore
apply to penal laws outside the code.

Section 37.02, Penal Code, reads:

Sec. 37.02. PERJURY. (a) A person commits an offense
if, with intent to deceive and with knowledge of the
statement’s meaning:

(1) he makes a false statement under oath or
swears to the truth of a false statement previously made

" Section 1.03(b), Penal Code, states: “The provisions of Titles 1, 2, and 3 apply to offenses defined by other laws, unless the statute
defining the offense provides otherwise; however, the punishment affixed to an offense defined outside this code shall be applicable
unless the punishment is classified in accordance with this code.”
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and the statement is required or authorized by law to
be made under oath; or

(2) he makes a false unsworn declaration under
Chapter 132, Civil Practice and Remedies Code.

(b) An offense under this section is a Class A
misdemeanor.

The phrase-by-phrase discussion of Section 37.02 follows:

1. “A person . . . .” “Person”is defined by Section 1.07(a)(38) of the code to
mean “an individual or a corporahon association, limited liability company, or other entity
or organization governed by the Business Organizations Code.” “Individual,” “corporation,”
and “association” are also defined by Section 1.07. The current Penal Code, unlike earlier
law, provides in detail in Sections 7.21-7.24 and 12.51 for the criminal punishment of
corporations, associations, limited liability companies, and other business entities, as well
as for the criminal responsibility of individuals who act for them. The drafter must use the
terms “person,” “individual,” “association,” “corporation,” and “limited liability company”
carefully to reach the precise class of potential violators intended to be covered.

Although the Penal Code generally says that “a person commits an offense if he” does
so-and-so, because of the legislative council’s policy concerning the use of masculine
personal pronouns, “a person commits an offense if the person . . .” is now preferred.!

2. “. . . commits an offense . . . .” Thisphrase signals clearly the creation
of a criminal offense as opposed to establlshment of a mere civil ruIe of conduct. For that
reason, this formulation is preferred, for criminal law purposes, to “a person may not .

“it is unlawful . . .”, or something of the like.

3. . . if, with intent to deceive and with knowledge of the
statement’s meaning " “Intent” and “knowledge” establish necessary
culpable mental states the actor must possess to commit the offense. Chapter 6 of the
Penal Code addresses the issue of culpability. Section 6.03 defines four culpable mental
states: intent, knowledge, recklessness, and criminal negligence. These definitions bear
careful scrutiny. A close reading of Section 6.03 will show that although the four mental states
are ranked according to seriousness, they are not precisely parallel and do not describe four
degrees of intensity of a single phenomenon. Intent, for example, has to do with the actor’s
attitude toward the nature or result of the actor’s conduct, while recklessness concerns the
actor’'s awareness of circumstances surrounding the conduct and the actor’s awareness of
attendant risks. These culpable mental states are not semantically interchangeable.

A reference to a culpable mental state should be so placed in the definition of the
offense that there is no question about what element it applies to. Section 37.02 requires
that intent be directed toward the specific result “to deceive,” and that knowledge be about
“the statement’s meaning,” a circumstance surrounding the actor’s conduct. The words
describing these culpable mental states occur immediately before the result or circumstance
they relate to; there is no doubt about what the terms modify. Compare this with the following
example:

SECTION 14. A person commits an offense if the person
knowingly sells a cigarette to a minor.

' The legislative council policy about the use of masculine terms in drafting appears in Section 7.26 of this manual.
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In the preceding example, “knowingly” literally modifies “sells.” If knowledge of the age
of the buyer, rather than knowledge that the actor was selling, is meant to be required, the
following formulation should be used:

SECTION 14. A person commits an offense if the person
sells a cigarette to an individual the person knows to
be a minor.

4. .

“(l) he makes a false statement under oath or
swears to the truth of a false statement previously made
and the statement is required or authorized by law to
be made under oath; or

“(2) he makes a false unsworn declaration under
Chapter 132, Civil Practice and Remedies Code.”

This part of Section 37.02 states the essence of the crime and, in combination with
the description of culpability, constitutes the elements of the offense. Federal and state
constitutional requirements of due process require that the proscribed conduct be defined
with sufficient certainty to give reasonable notice of what conduct is prohibited.

5. “%(b) An offense under this section is a Class A misdemeanor.”
Chapter 12 of the code establishes eight standard punishments: three classes of
misdemeanor (Classes A, B, and C) and five classes of felony (capital; first, second, and third
degree; and state jail felonies). Section 12.01 enunciates as state policy that “Penal laws
enacted after the effective date of this code shall be classified for punishment purposes in
accordance with this chapter.” Drafters are encouraged to adhere to this policy to preserve
the logical classification scheme established by the code and to ensure that criminal laws
outside the code dovetail with various general provisions of the code and the Code of
Criminal Procedure that refer to these classifications. In accordance with the 1993 revision
of the Penal Code, a defendant convicted of a misdemeanor is confined in jail, a defendant
convicted of a felony is imprisoned in the institutional division, and a defendant convicted
of a state jail felony is confined in state jail.

It is generally beyond the purpose of this manual to address the substantive issue of
appropriate punishment for crimes. A drafter who must advise a legislator concerning the
choice of punishment for an offense will often find it helpful to find a Penal Code offense
of approximately equal seriousness to follow in suggesting a corresponding punishment.

Exceptions and Defenses

Chapter 2 of the Penal Code, titled “Burden of Proof,” distinguishes between exceptions,
defenses, and affirmative defenses.’

Although these three types of defensive provisions all serve to exclude from criminal
responsibility conduct that would otherwise be included within the definition of an offense,
they differ significantly regarding burden of proof.

An exception is, in effect, a negative element of the offense; its nonexistence must be
alleged in the indictment or information and proved by the prosecution beyond a reasonable
doubt. Exceptions are introduced in the Penal Code (and should be introduced in outside
laws) by the phrase “It is an exception to the application of . . . .”

" Chapter 2 applies to criminal laws outside the Penal Code; see Section 1.03(b) of the code.
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A defense, introduced by “It is a defense to prosecution,” need not be negated in an
indictment or information, and the question of its existence is not submitted to the jury unless
evidence of its existence is introduced at the trial. When the issue is submitted, the jury is
instructed to acquit the defendant if there is a reasonable doubt on the issue.

An affirmative defense, introduced by “It is an affirmative defense to prosecution,” differs
from a defense only as to the burden of proof; the defendant has the burden of establishing
an affirmative defense by a preponderance of the evidence.

General Penalty

A general penalty is a provision, usually in a rather long and comprehensive statute,
substantially as follows:

Sec. 101.021. PENALTY. (a) A person who violates this
chapter commits an offense.

(b) An offense under this section 1s a Class C
misdemeanor.

Use of the general penalty is strongly discouraged. Because it typically defines an offense
simply as “a violation of this chapter,” the provision is inherently vague and likely overbroad.
It literally seems to criminalize every possible deviation from the terms of the law in which it
appears, including such conduct as the filing of a report one day late or filing two instead
of three copies of a license application. To put it bluntly, a general penalty is a shot in the
dark: one is not sure what it might hit. An additional problem with such a provision is that
it ignores most of the key issues, such as culpability, criminal responsibility of corporations,
associations, limited liability companies, and other business entities, and rationally graded
punishment, that ought to be considered when an offense is created.

Enhancements Based on Criminal History

An enhancement is an increase, because of the circumstances of the offense or because
of the criminal history of the defendant, to the punishment otherwise applicable to an offense.
Sections 12.42, 12.425, and 12.43, Penal Code, provide general enhancements for repeat
and habitual felony and misdemeanor offenders. Those sections apply to offenses under the
Penal Code and also generally apply to offenses outside the Penal Code, absent a specific
statement in the offense or the law in which the offense is contained that those sections
do not apply." Consequently, a drafter who is requested to add an internal enhancement,
that is, one that will apply to the punishment for a particular offense, should first determine
whether the desired increase in punishment is different from that provided by Section 12.42,
12.425, or 12.43. If the requested increase would result in the same penalty as the penalty
provided by Section 12.42, 12.425, or 12.43, as applicable, then the drafter should advise
the requestor accordingly. If the requested increase would create a different penalty than
the penalty provided by the applicable enhancement provision under the Penal Code, then
the drafter’s new penalty will prevail based on Section 311.026, Government Code, which
provides that a special provision that conflicts with a general provision prevails over that
general provision.

' See Section 1.03(b), Penal Code, and Childress v. State, 784 S.W.2d 361 (Tex. Crim. App. 1990).
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If a drafter determines that an internal enhancement is appropriate, the drafter should
use the terminology present in Sections 12.42, 12.425, and 12.43, Penal Code. Those
sections increase punishment “if it is shown on the trial of [an offense] that the defendant”
has been convicted. Requiring a “showing at trial” of a previous conviction properly requires
the prosecution to allege the previous conviction in the information or indictment and to
prove the existence of the conviction beyond a reasonable doubt. An example of an internal
enhancement is as follows:

(b) An offense under this section is a felony of the
third degree unless it is shown on the trial of the
offense that the defendant has previously been convicted
under this section, 1in which event the offense is a
felony of the first degree.

(c) Civil penalties. A civil penalty is an enforcement mechanism by which a wrongdoer
is made civilly liable to the state or a political subdivision for an amount of money. Although
the penalty resembles a fine, the fact that it is civil rather than criminal obviates the strict
burden of proof required to establish criminal responsibility. The state or political subdivision
files a civil action against the wrongdoer and need only show by a preponderance of the
evidence that the prohibited conduct was committed.

Because the remedy is civil, the attorney general, instead of the local prosecuting attorney,
may be authorized to prosecute the action on behalf of the state. Although Section 21, Article
V, Texas Constitution, might seem to make representation of the state in a state trial court
the prerogative of county and district attorneys, courts have approved laws providing for
representation by the attorney general in legislatively created causes of action.! Ultimately,
it is advisable to expressly authorize the attorney general or a local prosecuting attorney, or
both, to sue for the penalty.?

Because the civil penalty has many attributes of criminal punishment without the
corresponding procedural protections, some persons have questioned the propriety of the
remedy. In spite of this, the civil penalty is well established in Texas law, its popularity largely
due, no doubt, to the features that some find objectionable.

A civil penalty is typically provided for as follows:

Sec. 35.034. CIVIL PENALTY. (a) A license holder
who fails to file the report required by Section 35.033
within the time specified by that section is liable to
the state for a civil penalty of $1,000 for each day
the failure continues.

(b) The attorney general may sue to collect the penalty.

(d) Private enforcement. The creation or extinguishment of civil liability between
private parties may be used to create an enforcement mechanism that requires no
governmental intervention other than the ordinary operation of the judicial process.

' See State v. Walker-Tex. Inv. Co., 325 S.W.2d 209 (Tex. App.—San Antonio), writ ref'd n.r.e. per curiam, 328 S.W.2d 294 (Tex. 1959).

2 "[J]udicial opinions suggest that a county attorney has no independent authority to initiate a suit on behalf of the state.” Tex. Att'y
Gen. Op. No. GA-0507 (2007); see also State ex. rel. Durden v. Shahan, Nos. 04-19-00714-CV, 04-19-00715-CV, 04-19-00716-CV, 2021
Tex. App. LEXIS 3662, at *11 (Tex. App.—San Antonio May 12, 2021, pet. filed). District attorneys are similarly situated. Holmes v. Eckels,
731 S.W.2d 101, 102 (Tex. App.—Houston [1st Dist.] 1987, writ ref'd n.re.). So is the attorney general. City of Galveston v. State, 217
S.W.3d 466, 470 (Tex. 2007) (“Nor does any statute specifically authorize such suits by the Attorney General, who exercises only those
powers authorized by the Constitution or statute.”).
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In cases in which liability already exists but is seldom enforced, enforcement may be
made more attractive by such means as enhancing the measure of damages, creating
favorable presumptions, authorizing extraordinary remedies (see the following subsection
on injunctions), or providing for the award of attorney’s fees.

Creation of Liability

A provision creating a cause of action is usually relatively uncomplicated and consists
of a description of the conduct creating liability, a statement of the remedy, and, in some
cases, treatment of defenses or evidentiary rules. For example:

Sec. 44.032. CIVIL LIABILITY. (a) A landlord who
causes the interruption of utility service to a tenant
in violation of this subchapter is liable to the tenant
for damages equal to the daily equivalent of the tenant’s
rent for each day or part of a day on which service is
interrupted. A tenant who prevails in an action brought
under this section is also entitled to recover court
costs and reasonable attorney’s fees.

(b) It is a defense to an action brought under this
section that on the date the interruption of service
began the tenant was at least 30 days delingquent in the
payment of rent.

(c) In an action brought under this section it 1is
presumed that a landlord caused an interruption of
utility service if the utility service 1is provided to
the rental unit through a central distribution point
under the landlord’s control.

Extinguishment of Liability

Sometimes the harm sought to be remedied is the existence of liability the legislature
considers to be contrary to the public interest. By extinguishing this liability and thereby
denying the use of the courts to enforce it, an enforcement mechanism is created that
requires no governmental action at all. The extinguishment of liability currently in existence
raises the issues of unconstitutional retroactivity and impairment of contract.! This is not
to say that any law having this effect is unconstitutional; abolition of existing liability has
been upheld when done to protect the public health or safety or when enforcement of the
abolished liability was contrary to public policy.?2 Of course, these issues are irrelevant to a
law that applies only prospectively.

A law that partially invalidates private agreements in order to protect public safety is
Section 5.025, Property Code, which reads:

Sec. 5.025. WOOD SHINGLE ROOF.  To the extent that a deed restriction
applicable to a structure on residential property requires the use of a wood
shingle roof, the restriction is void.

' See Section 16, Article |, Texas Constitution, and Section 10, Article I, U.S. Constitution.
2 The decision in Manigault v. Springs, 199 U.S. 473 (1905), cites eight cases in which the U.S. Supreme Court had approved
extinguishment of liability before the date of that decision.
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(e) Injunctive relief. Injunctions are governed by Chapter 65, Civil Practice and
Remedies Code, and Rules 680-693a of the Texas Rules of Civil Procedure. Chapter 65
provides that a district or county court may issue an injunction in several circumstances,
including where “the applicant is entitled to a writ of injunction under the . . . statutes of this
state relating to injunctions.”

All that is required to make the remedy available is to describe the circumstances under
which the writ is available and who has standing to seek it. For example:

Sec. 57.064. INJUNCTIVE RELIEF. An owner or occupant
of a residential structure that is being damaged or is
in danger of being damaged by a violation or threatened
violation of this subchapter is entitled to appropriate
injunctive relief to prevent the violation from
continuing or occurring.

(f) Administrative penalties. An administrative penalty is an enforcement device
similar in some respects to a civil penalty. In fact, some persons characterize the
administrative penalty as a type of civil penalty, although others consider it to be a separate
type of penalty. The administrative penalty is similar to the civil penalty discussed earlier
in that it resembles a fine and in that the prohibited conduct must be proved only by a
preponderance of the evidence instead of by the stricter burden of proof that applies to
criminal cases.

The major differences between an administrative penalty and the civil penalty discussed
earlier relate to the entity that assesses the penalty and to the assessment procedure. A
court assesses a civil penalty, while an administrative agency assesses an administrative
penalty.

Two examples of an administrative penalty are provided below. The first example is a
short version that relies on the administrative procedure law, Chapter 2001, Government
Code, to supply most of the procedures for imposing the administrative penalty. The second
example is a longer version that includes many details for imposing the administrative penalty
that differ from the procedures prescribed by the administrative procedure law. The drafter
should consider, in each case in which an administrative penalty is to be established, whether
those details are beneficial or whether the short version is adequate.

In each version of the administrative penalty, parts of the penalty need to be tailored to
the needs of the specific agency. Parenthetical comments are included within each version
to alert the drafter to those parts.

A short version of an administrative penalty, which is drafted here as a section in a code, is:

Sec. 100.101. ADMINISTRATIVE PENALTY. (a) The board
may impose an administrative penalty on a person licensed
under this chapter who violates this chapter or a rule
or order adopted under this chapter. (COMMENT : The
description of the person on whom a penalty may be
imposed should be tailored to each specific agency.)

(b) The amount of the penalty may not exceed $5,000,

"See Section 65.011, Civil Practice and Remedies Code.
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and each day a violation continues or occurs 1is a
separate violation for the purpose of imposing a penalty.
(COMMENT: The maximum amount of the penalty should be
tailored to each specific agency.) The amount shall be
based on:

(1) the seriousness of the violation, including the
nature, circumstances, extent, and gravity of the violation;

(2) the economic harm to property or the
environment caused by the violation;

(3) the history of previous violations;

(4) the amount necessary to deter a future
violation;

(5) efforts to correct the violation; and

(6) any other matter that justice may require.
(COMMENT : These factors, especially Subdivision (2),
should be tailored to each specific agency.)

(c) The enforcement of the penalty may be stayed
during the time the order is under judicial review if
the person pays the penalty to the clerk of the court
or files a supersedeas bond with the court in the amount
of the penalty. A person who cannot afford to pay
the penalty or file the bond may stay the enforcement
by filing an affidavit in the manner required by the
Texas Rules of Civil Procedure for a party who cannot
afford to file security for costs, subject to the right
of the board to contest the affidavit as provided by
those rules.

(d) The attorney general may sue to collect the
penalty. (COMMENT: It is probably not essential for
this provision to be included because Section 2001.202,
Government Code, and Chapter 2107, Government Code,
adequately treat the attorney general’s authority to
sue to collect the penalty. However, this provision
is included to be consistent with many of the other
administrative penalty provisions found in state law.)

(COMMENT : As a general rule, Section 404.094(b),
Government Code, requires money received by a state
agency to be deposited in the general revenue fund. As
a result, there 1is no need to require expressly that
an administrative penalty be deposited in the general
revenue fund. However, a few agencies still have special
funds in which an administrative penalty, as well as some
other revenue, would be deposited. If the drafter wants
to supersede those special fund provisions and place the
administrative penalty in the general revenue fund, the
drafter will need to add an additional sentence at the
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end of Subsection (d) that reads: “A penalty collected
under this section shall be deposited to the credit of
the general revenue fund.”)

(e) A proceeding to impose the penalty is considered
to be a contested case under Chapter 2001, Government
Code.

A longer version of an administrative penalty, which is drafted here as a subchapter in
a code, is:

SUBCHAPTER E. ADMINISTRATIVE PENALTY

Sec. 100.101. IMPOSITION OF PENALTY. The board may
impose an administrative penalty on a person licensed
under this chapter who violates this chapter or a rule
or order adopted under this chapter. (COMMENT : The
description of the person on whom a penalty may be
imposed should be tailored to each specific agency.)

Sec. 100.102. AMOUNT OF PENALTY. (a) The amount
of the penalty may not exceed $5,000, and each day a
violation continues or occurs 1is a separate violation
for purposes of imposing a penalty. (COMMENT : The
maximum amount of the penalty should be tailored to each
specific agency.)

(b) The amount shall be based on:

(1) the seriousness of the violation, including
the nature, circumstances, extent, and gravity of the
violation;

(2) the economic harm to property or the
environment caused by the violation;

(3) the history of previous violations;

(4) the amount necessary to deter a future
violation;

(5) efforts to correct the violation; and

(6) any other matter that justice may require.
(COMMENT : These factors, especially Subdivision (2),
should be tailored to each specific agency.)

Sec. 100.103. REPORT AND NOTICE OF VIOLATION AND
PENALTY. (a) If the executive director determines that
a violation occurred, the director may issue to the
board a report stating:

(1) the facts on which the determination 1is
based; and
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(2) the director’s recommendation on the
imposition of the penalty, including a recommendation
on the amount of the penalty.

(b) Not later than the 14th day after the date the
report is issued, the executive director shall give
written notice of the report to the person.

(c) The notice must:

(1) include a brief summary of the alleged
violation;

(2) state the amount of the recommended penalty;
and

(3) inform the person of the person’s right to a
hearing on the occurrence of the violation, the amount
of the penalty, or both.

Sec. 100.104. PENALTY TO BE PAID OR HEARING REQUESTED.
(a) Not later than the 20th day after the date the person
receives the notice, the person in writing may:

(1) accept the determination and recommended
penalty of the executive director; or

(2) make a request for a hearing on the occurrence
of the wviolation, the amount of the penalty, or both.

(b) If the person accepts the determination and
recommended penalty of the executive director, the board
by order shall approve the determination and impose the
recommended penalty.

Sec. 100.105. HEARING. (a) If the person requests a
hearing or fails to respond in a timely manner to the
notice:

(1) an administrative law Jjudge of the State
Office of Administrative Hearings shall set a hearing;

(2) the executive director shall give written
notice of the hearing to the person; and

(3) an administrative law Jjudge shall hold the

hearing. (COMMENT : Several of the larger agencies
employ hearings officers to conduct contested case
hearings. For those agencies, it 1s probably more

appropriate to allow the governing board of the agency
to designate a hearings officer to conduct the hearing.
For those agencies, the law should require the executive
director to set a hearing and give written notice of the
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hearing, and the following subsection should be added
in place of the clause in Subsection (a) (3): “(a-1) The
board may employ a hearings officer to hold the hearing.”
Also, the reference to “administrative law judge” 1in
Subsection (b) should be changed to “hearings officer.”)

(b) The administrative law judge shall make findings
of fact and conclusions of law and promptly issue to
the board a proposal for a decision about the occurrence
of the violation and the amount of a proposed penalty.

Sec. 100.106. DECISION BY BOARD. (a) Based on the
findings of fact, conclusions of law, and proposal for
a decision, the board by order may:

(1) find that a violation occurred and impose a
penalty; or

(2) find that a violation did not occur.

(b) The notice of the board’s order given to the
person must include a statement of the right of the
person to judicial review of the order.

Sec. 100.107. OPTIONS FOLLOWING DECISION: PAY OR
APPEAL. Not later than the 30th day after the date the
board’s order becomes final, the person shall:

(1) pay the penalty; or

(2) file a petition for judicial review contesting
the occurrence of the violation, the amount of the
penalty, or both.

Sec. 100.108. STAY OF ENFORCEMENT OF PENALTY.
(a) Within the period prescribed by Section 100.107,
a person who files a petition for judicial review may:

(1) stay enforcement of the penalty by:

(A) paying the penalty to the court for
placement in an escrow account; or

(B) giving the court a supersedeas bond
approved by the court that:

(i) is for the amount of the penalty; and

(ii) is effective until all judicial review
of the board’s order is final; or

(2) request the court to stay enforcement of the
penalty by:

(A) filing with the court a sworn affidavit
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of the person stating that the person is financially
unable to pay the penalty and is financially unable to
give the supersedeas bond; and

(B) giving a copy of the affidavit to the
executive director by certified mail.

(b) If the executive director receives a copy of an
affidavit under Subsection (a) (2), the director may file
with the court, not later than the fifth day after the
date the copy is received, a contest to the affidavit.
The court shall hold a hearing on the facts alleged in
the affidavit as soon as practicable and shall stay the
enforcement of the penalty on finding that the alleged
facts are true. The person who files an affidavit has
the burden of proving that the person is financially
unable to pay the penalty and to give a supersedeas bond.

Sec. 100.109. COLLECTION OF PENALTY. (a) If the
person does not pay the penalty and the enforcement of
the penalty is not stayed, the penalty may be collected.

(b) The attorney general may sue to collect the penalty.
(COMMENT : It 1is probably not essential for this
provision to be included because Section 2001.202,
Government Code, and Chapter 2107, Government Code,
adequately treat the attorney general’s authority to
sue to collect the penalty. However, this provision
is included to be consistent with many of the other
administrative penalty provisions found in state law.)

(COMMENT : As a general rule, Section 404.094 (b),
Government Code, requires money received by a State
agency to be deposited in the general revenue fund. As
a result, there 1is no need to require expressly that
an administrative penalty be deposited in the general
revenue fund. However, a few agencies still have special
funds in which an administrative penalty, as well as some
other revenue, would be deposited. If the drafter wants
to supersede those special fund provisions and place
the administrative penalty in the general revenue fund,
the drafter will need to add an additional subsection
to Section 100.109 to read as follows:

(c) A penalty collected under this subchapter shall
be deposited to the credit of the general revenue fund.)

Sec. 100.110. DECISION BY COURT. (a) If the court
sustains the finding that a violation occurred, the court
may uphold or reduce the amount of the penalty and order
the person to pay the full or reduced amount of the penalty.
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(b) If the court does not sustain the finding that a
violation occurred, the court shall order that a penalty
is not owed.

Sec. 100.111. REMITTANCE OF PENALTY AND INTEREST. (a) If
the person paid the penalty and if the amount of the
penalty is reduced or the penalty is not upheld by the
court, the court shall order, when the court’s judgment
becomes final, that the appropriate amount plus accrued
interest be remitted to the person.

(b) The interest accrues at the rate charged on loans to
depository institutions by the New York Federal Reserve Bank.

(c) The interest shall be paid for the period beginning
on the date the penalty is paid and ending on the date
the penalty is remitted.

Sec. 100.112. RELEASE OF BOND. (a) If the person gave
a supersedeas bond and the penalty is not upheld by the
court, the court shall order, when the court’s judgment
becomes final, the release of the bond.

(b) If the person gave a supersedeas bond and the amount
of the penalty is reduced, the court shall order the release
of the bond after the person pays the reduced amount.

Sec. 100.113. ADMINISTRATIVE PROCEDURE. A proceeding
to impose the penalty is considered to be a contested
case under Chapter 2001, Government Code.

SEC. 3.10. AMENDMENT OF EXISTING LAW. (a) In general. Each enacted
bill affects, by addition, deletion, or other alteration, the cumulative body of existing state
law and is in that limited sense an amendment of existing law. However, a bill that directly
amends an existing statute or code or other official compilation of statutes is subject to
specific rules of form that do not apply to bills that affect existing statutes only by implication.

(b) When to amend. To structure a bill to accomplish its intended purpose, a drafter
must be familiar with any existing law that covers the subject matter of the proposed bill. Law
that exists on the same subject will largely determine the details the drafter must include and
the policy decisions the requestor must make, so the bill, if enacted, can be integrated smoothly
into the larger body of law. For these reasons, it is usually advisable to determine early in the
process of preparing a bill the nature and extent of law existing on the same subject.

A central decision in this process is whether to amend directly any existing law on the
subject. There are no exact standards for deciding whether to amend existing law, but the
following principles are generally useful:

* |f the proposed bill needs the existing law to supply much of its meaning, or if the
proposal would provide an important change in the operation of the existing law,
a direct amendment of the existing law is probably advisable.
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* |f the effect of the proposal on existing law, or vice versa, is collateral to the major
purpose of the bill, a “conforming” amendment to existing law, describing how the
two independent laws can be harmonized, may be in order.

* |f the proposed bill is a complete substitute for the existing law, the drafter will
probably want to repeal, rather than amend, the existing law."

* |f the proposed bill would create a comprehensive exception to existing law (as local
laws often do relative to general laws), two independent laws may be desirable. (A
drafter will want to consider a conforming amendment to existing law explaining that
one law is an exception to the operation of the other.) An exception to existing law
that is not very comprehensive or is simply stated, however, will usually be better
placed as a direct amendment of the existing law.

* The chief rule of thumb is to determine where an interested person is most likely
to look for the new law: if that is in an existing statute, an amendment is probably
a good idea.

Any proposed permanent general law on a subject included in a code enacted as part
of the legislature’s statutory revision program should be drafted as an amendment to that
code, whether or not the law amends an existing statute in the code. If the proposed law
cannot reasonably be placed in a code, the drafter should make every effort to add it to
the Revised Statutes and assign it a definite number rather than leaving numbering and
placement to the discretion of the compilation publisher. In addition, when drafting a new
part of a code or the Revised Statutes, the drafter should try to avoid assigning to that new
part a number (or letter) already assigned by another bill in the same legislative session.
Although duplicate numbering is practically impossible to avoid entirely, improvements in
database searching capabilities should help minimize the number of duplicates and, as a
result, the size of the general code update bill.

(c) Citation of amended statute; language introducing an amendment. The
introductory language (or recital) describing the statute being amended should refer to
the official citation for that statute. For statutes that have been codified by legislative act
and for which the alphabetical or numerical designation as part of a code or the Revised
Statutes is provided by legislative act, that designation is the official citation. In general, the
designation of articles, sections, and the various subparts of a code are official citations.

West’s (now Thomson Reuters/West) Vernon's Texas Civil Statutes, which includes the text
of most uncodified laws, is an unofficial compilation of statutes based on the 1925 Revised
Statutes, which was a bulk revision of all civil statutes at that time. West has editorially
arranged in its publication nonamendatory laws enacted since 1925 and for that purpose
has supplied alphabetical and numerical designations of those statutes.

For example, Article 3860 was enacted as part of the 1925 Revised Statutes, and the official
citation of it and its subsequent amendments is “Article 3860, Revised Statutes.” Similarly, Article
9023d is officially part of the Revised Statutes because the 1997 bill adopting the statute officially
added it to the Revised Statutes by stating “Title 132, Revised Statutes, is amended by adding
Article 9023d to read as follows:”. The proper citation is “Article 9023d, Revised Statutes.”

On the other hand, Article 9030 of Vernon'’s Texas Civil Statutes is an unofficial designation
that the publishing company has assigned for the convenience of the users of its publication

" See Section 3.11 of this manual for a discussion of repealers.
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of Texas statutes. The text of the statute assigned that number is the text of H.B. 1208
from the 74th Legislature. lts official citation is “Chapter 910 (H.B. 1208), Acts of the 74th
Legislature, Regular Session, 1995.” In the introductory language of an amendatory bill,
legislative council drafting convention is to include the Vernon’s citation in parentheses
following the official citation. For example:

SECTION 5. Section 1, Chapter 910 (H.B. 1208), Acts
of the 74th Legislature, Regular Session, 1995 (Article
9030, Vernon’s Texas Civil Statutes), is amended to read
as follows:

If the law has a short title, the short title may be substituted for the session citation.

When two or more statutes have the same designation (e.g., the same code section
number), they are distinguished in a citation by a reference to the enacting session law. For
example, separate bills enacted by the 87th Legislature added two statutes designated as
Section 31.126, Election Code. The Section 31.126 that relates to prohibited contributions
is cited as “Section 31.126, Election Code, as added by Chapter 1000 (H.B. 2283), Acts of
the 87th Legislature, Regular Session, 2021.”

Similarly, a constitutional provision that has the same designation (e.g., the same section
and article number) as another provision is distinguished in a citation by a reference to
the joint resolution that proposed it. For example, separate joint resolutions in the 78th
Legislature proposed two constitutional provisions designated as Section 49-n, Article
lIl, Texas Constitution. The Section 49-n authorizing the issuance of bonds for loans to
defense-related communities is cited as “Section 49-n, Article Ill, Texas Constitution, as
proposed by S.J.R. 55, 78th Legislature, Regular Session, 2003.”

On occasion, text that has been amended in more than one way is printed in multiple
versions by the statute compiler. In this situation, there is really only one statute—it is simply
being printed in two or more versions because the compiler did not reconcile multiple
amendments. (This differs from the circumstance described above, in which two or more
statutes were given the same designation when they were added to the main body of law.)
This section provides general guidelines to apply when a drafter must amend that statute.
Each circumstance, however, must be considered on a case-by-case basis.

A statute that is printed in multiple versions should, if at all possible, be merged into
a single version, or “reenacted.” The introductory language will provide that the statute
is “reenacted” or is “reenacted and amended,” depending on whether the drafter is only
creating a merged statute, which may or may not simply duplicate one of the versions, or
is also amending it. Introductory language in the latter instance would read, for example:

SECTION 1. Section 2256.008(a), Government Code, as
amended by Chapters 222 (H.B. 1148) and 1248 (H.B. 870),
Acts of the 84th Legislature, Regular Session, 2015, 1is
reenacted and amended to read as follows:

The text of the merged statute either duplicates without underlining or bracketing the changes
made by only one of the acts or incorporates without underlining or bracketing the changes
made by both of the acts. If it is necessary to harmonize the versions, the drafter can insert
minimal punctuation or connective language (e.g., an “and” between subdivisions) either
with or without underlining.
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If the versions are so contradictory that they cannot be harmonized, the drafter of a
substantive bill amending the statute generally must determine, if possible, which of the versions
is current law and reenact and amend that version. (See Section 8.08 of this manual.) The
introductory language will cite the multiple amendments, but the text as set out will be only
the version that is determined to be current law, along with underlining and bracketing that is
used only to show the substantive amendments made in the bill being drafted.

Finally, note that the discussion above applies in the circumstance in which there is an
existing statute that has been amended more than once. If two similar, but not identical,
statutes have been added by separate bills, the drafter of a substantive bill must determine, if
at all possible, which of the two statutes is current law or whether the two can be harmonized.
(See Section 8.08 of this manual.) The drafter should amend the statute that is current law,
including, if the two can be harmonized, any amendments necessary to conform to the other
version, and repeal the other.

If a drafter is unsure of the official citation of a statute or is drafting legislation that adds a
new section to a session law, the drafter should review the history of the statute to determine
the official citation or available section numbers. For this purpose, the drafter should consult
the history printed in Vernon’s Texas Civil Statutes and refer to the session law enacting the
statute and, if applicable, session laws that have amended the statute.

The recodification of laws on a topical basis through the continuing statutory revision
program is progressively eliminating the difficulties in discovering and using the official
citation of Texas statutes. Although legislative council staff should consistently use the
official citation of statutes being amended, other drafters should be aware that use of an
unofficial citation does not make a bill legally defective. However, use of unofficial citations
invites error and should be scrupulously avoided.

Proper citation form is discussed at greater length in Subchapter C of Chapter 7. The
following examples illustrate some ways citations appear in amendatory bill recitals:

SECTION 1. Section 321.007(a), Government Code, 1is
amended to read as follows:

SECTION 2. Sections 408.121, 408.122, and 408.129,
Labor Code, are amended to read as follows:

SECTION 3. Subchapter A, Chapter 22, Education Code,
is amended to read as follows:

SECTION 4. Section 4, Chapter 775 (H.B. 3735), Acts
of the 80th Legislature, Regular Session, 2007, is
amended to read as follows:

SECTION 5. Section 2(c), Chapter 88 (H.B. 1573), Acts
of the 77th Legislature, Regular Session, 2001 (Article
6243h, Vernon’s Texas Civil Statutes), 1s amended to
read as follows:

SECTION 6. Chapter 43, Parks and Wildlife Code, is
amended by adding Subchapter Z to read as follows:
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SECTION 7. Subtitle B, Title 2, Water Code, 1is
amended by adding Chapter 14 to read as follows:

SECTION 8. Section 431.402, Health and Safety Code,
is amended by adding Subsections (c) through (h) to read
as follows:!?

SECTION 9. Section 13.004, Education Code, is amended
by adding Subsection (a-1) and amending Subsection (d)
to read as follows:

SECTION 10. Section 231.112, Family Code, 1is
transferred to Subchapter B, Chapter 234, Family Code,
redesignated as Section 234.106, Family Code, and amended
to read as follows:

SECTION 11. Chapter 252, Election Code, is amended
by designating Sections 252.001 through 252.015 as
Subchapter A and adding a subchapter heading to read as
follows:

SECTION 12. Section 51.3062(n), Education Code, 1is
transferred to Subchapter F-1, Chapter 51, Education
Code, as added by this Act, redesignated as Section
51.341, Education Code, and amended to read as follows:

SECTION 13. Section 39.054(f), Education Code,
is transferred to Section 39.053, Education Code,
redesignated as Section 39.053(g-3), Education Code,
and amended to read as follows:

In addition, the following two examples illustrate the recital forms a drafter should use
to create a new chapter or subchapter and to populate the new chapter or subchapter by
transferring and redesignating sections of current law:

SECTION 1. Chapter 301, Agriculture Code, is amended
by adding Subchapter H, and a heading is added to that
subchapter to read as follows:

SECTION 2. Section 301.003, Agriculture Code, 1is
transferred to Subchapter H, Chapter 301, Agriculture
Code, as added by this Act, redesignated as Section
301.423, Agriculture Code, and amended to read as follows:

(d) Amendment by reference (aka blind amendment). Section 36, Article Ill, Texas
Constitution, prohibits amendment by reference (sometimes called “blind amendment”).
Amendment by reference is the amendment of existing text by reference to its short title or
citation, use of directory language, and use of the language added or deleted, as appropriate,
without setting out the complete provision as amended. (For example: “substitute ‘30 days’
for ‘10 days’ in the second sentence of Section 2” or “strike the fourth and fifth sentences
of Section 1.”) An amendment by reference provides little clue to its subject; an interested
reade(r}| usually must make a careful, line-by-line comparison of the original text with the
amendment.

Section 36 applies only to printings of complete bills that are amendatory in form. |t
does not apply to the form of committee or floor amendments to bills. (For a discussion of

" The use of “through” is fine in recitals when citing a consecutive series of sections, subsections, subdivisions, etc., but a dash may
interfere with the automated statute compiler used after session to update the statutes.
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permissible forms for committee and floor amendments, see Section 6.03 of this manual.)
Section 36 also does not apply to direct or implied repeals,’ implied amendments,?
incorporation by reference,® complete substitutes for existing statutes,* or recodification acts.®

(e) Amendable unit. The constitutional prohibition of blind amendment requires the
“section or sections amended” to be “re-enacted and published at length.” The temptation to
avoid consideration of blind amendment questions by reproducing the text of whole statutes
in amendments, unless the changes are dispersed throughout all parts of the statute, should
be resisted: it is a waste of time, buries the object of the bill, and often ensures that no
one will read it.6 Authors, drafters, and readers of bills are busy people: all would usually
appreciate amendment of the fewest and smallest units that will safely do the job.

An amendatory portion of a bill that contains the text of one or more statutory parts
denominated as sections, or something recognized as a larger unit than a section, complies
with the publication requirement of the blind amendment prohibition. This is true even if,
as in the case of a change of a definition in a statute, the change impliedly amends other
parts of the statute.”

Courts in Texas and other jurisdictions prohibiting blind amendment have expended
considerable effort in determining the minimum portion of a statute that is required to be
reproduced in an amendatory bill. The common test is whether the portion of a statute that
is reproduced in an amendment indicates the purpose of the amendment and expresses
a complete thought.® A complete sentence is obviously a threshold requirement.® If the
meaning of an amendment is clear from the text reproduced, the amendment probably will
be upheld against a constitutional challenge that it is a blind amendment. Courts have not
required that an amendment disclose effects that it necessarily has or might have on other
laws or other parts of the same law.

In Ellison v. Texas Liquor Control Board, 154 S.W.2d 322 at 326 (Tex. App.—Galveston
1941, writ ref’'d), the court upheld reenactments of subsections of a statute, saying “[t]here
is no magic in words or designations.” Courts elsewhere have agreed that nomenclature
is not determinative, permitting reenactment or addition of denominated parts of a section
that follow ordinary rules of grammar for development of paragraphs. However, some courts
have been reluctant to approve amendatory paragraphs having text that does not begin with
a denomination that identifies it as a part of a section or other unit.’ This result cannot be
explained in terms of the expressed judicial standard of review.

A part of a section specifically denominated as a unit of a section, as well as a larger
denominated portion of a statute or compilation of statutes, is an amendable unit if it can
reasonably be said to meet the standard of clarity based on meaning and purpose. A

' See Thompson v. United Gas Corp., 190 S.W.2d 504 (Tex. App.—Austin 1945, writ ref'd), and State Bd. of Ins. v. Adams, 316 S.W.2d
773 (Tex. App.—Houston 1958, writ ref'd n.r.e.).

2 See Popham v. Patterson, 51 S.W.2d 680 (Tex. 1932).

3 See Dallas Cnty. Levee Dist. No. 2 v. Looney, 207 S.W. 310 (Tex. 1918).

4 See Johnson v. Martin, 12 S.W. 321 (Tex. 1889).

5 See Section 43, Article lll, Texas Constitution, and Am. Indem. Co. v. City of Austin, 246 S.W. 1019 (Tex. 1922).

6 The practice of reproducing the entire text, or large portions, of a statute when only some of the reproduced portions are being
amended does not necessarily make the whole statute, or even all of the reproduced portions, available for amendment when the bill is
in committee or on the floor. See Section 6.02 of this manual.

7 See Nations v. State, 43 S.W. 396 (Ark. 1897), for a discussion of this point in another state prohibiting blind amendment.

8 An early case, Henderson v. City of Galveston, 114 S.W. 108 (Tex. 1908), rejected such a standard and applied the “section” requirement
literally. The case has not been followed in Texas and has been virtually ignored in other jurisdictions.

® Common usage allows a single exception to even this basic requirement. Each in a series of definitions, separately denominated
and punctuated with a period, is considered an amendable unit although the series is introduced by a phrase such as “In this Act:” or
“In this chapter:”.

19 The result in Henderson v. City of Galveston can be reconciled with other court decisions on this ground.
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drafter in Texas is probably not safe in limiting the reproduced text of an amendment to an
undenominated portion of a statute, whether or not its meaning and purpose are clear on
the face of the bill.

(f) Relettering and renumbering. The practice of setting out an entire section to
add, amend, or repeal one or two subsections creates a number of problems and should
be avoided. The same is true for setting out any other large unit, such as a subchapter, and
renumbering its smaller units to accommodate the addition or deletion of a smaller unit.
Whenever possible, drafters should limit the text of a statute set out for amendment to the
least amendable unit (discussed in Subsection (e) of this section). Drafters should adhere
to the following guidelines to avoid nonsubstantive relettering and renumbering:

* A drafter should add a new subsection at the end of a section unless there is a
substantive reason to insert it elsewhere in the section.

* When adding a subsection between two existing subsections, a drafter should
use the previous subsection letter with a hyphen and a number. For example, if
the drafter wants to add a new subsection between Subsections (a) and (b), the
drafter should add Subsection (a-1) instead of adding a new Subsection (b) and
relettering the subsequent subsections.

* When adding a definition to an alphabetized definitions section, a drafter should
use the previous subdivision number with a hyphen and a letter. For example, when
adding a definition between “(3) Kiwi” and “(4) Orange,” the drafter should add
“(3-a) Lemon.” If a definition is later needed between subdivisions with hyphenated
number-letter designations, the drafter should continue alternating between numbers
and letters to determine what designation to use. For example, when adding a
definition between “(5-a) Raspberry” and “(5-b) Tangerine,” the drafter should add
“(5-a-1) Strawberry.”

* When repealing a subsection, a drafter should simply repeal that subsection rather
than bracketing out the subsection and relettering subsequent subsections. A gap
in the section is preferable to having several versions of the statute printed.

» A drafter should avoid reorganizing a statute (i.e., splitting or combining units of
law) unless there is a substantive need to do so. Personal preference, aesthetics,
or idiosyncrasy should not be a factor. Although it may at times be desirable to
reorganize a section, reorganization should be left to the general code update bill.

Drafters should bear in mind that the constitutional prohibition of blind amendment
discussed in Subsection (d) of this section applies to sections of bills (other than code
or update bills) that redesignate or transfer statutes. So while it is permissible, and even
usual, for the general code update bill to renumber a statute by simply stating, for example,
“Section 5.012, Water Code, is redesignated as Section 5.013, Water Code,” any other kind
of bill must set out the text of the statute and accomplish the redesignating by amendment:

SECTION 1. Section 5.012, Water Code, is redesignated
as Section 5.013, Water Code, to read as follows:

Sec. 5.013 [5-012]. DECLARATION OF POLICY. The
commission is the agency of the state given primary
responsibility for implementing the constitution and
laws of this state relating to the conservation of
natural resources and the protection of the environment.
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(g) Section numbering convention. Most of the recently enacted codes employ a
section numbering system that uses three digits following the decimal point in the section
number. This system has resulted in, or soon will result in, difficulty in assigning appropriate
section numbers for added subchapters. The following drafting practices increase the
expansion possibilities within chapters.

* Proposed chapter: A drafter of a bill or codification draft that proposes a new
chapter should consider employing a section numbering system for the chapter
that uses four digits following the decimal point in the section number instead
of the three-digit system. Rather than designating the first section of the chapter
as Section AAA.001, for example, the drafter would designate that section as
Section AAA.0001. Subsequent subchapters would begin with section numbers in
increments of 20, 50, or another appropriate increment. This practice increases
the expansion possibilities within a new chapter.

* Proposed subchapter: A drafter of a bill that amends an existing chapter by
adding a new subchapter should avoid using the last available series of section
numbers in the chapter. Often this means avoiding using the AAA.900s, but not
always. The drafter should instead convert the last available series of section
numbers to a four-digit system by adding an additional digit following the decimal
point. If the last available series in the existing chapter is Section AAA.601 et seq.,
for example (because Sections AAA.001 through AAA.501 and AAA.701 through
AAA.901 are already used in other subchapters), the drafter would instead use a
series starting with Section AAA.6001. Subsequent subchapters could be added
following the new subchapter with the four-digit system. Those subchapters
could begin with section numbers in increments of 20, 50, or another appropriate
increment. This practice increases the expansion possibilities within an
existing chapter.

(h) Underlining and bracketing. Another requirement to be observed in the
preparation of a direct amendment to existing law is imposed by rules of the senate and the
house of representatives. The rules of both houses traditionally require the underlining of
new material, and the striking through and bracketing of deleted material, in the printing of
committee reports of bills containing direct amendments of existing law. The requirement
enables a reader to easily compare the current version of the law with the proposed version.

The rule as adopted in the regular session of the 87th Legislature does not apply to
appropriations bills, local or game bills, recodification bills, or redistricting bills, or to sections
of a bill that revise the entire text of an existing statute, if the underlining and bracketing
would “confuse rather than clarify” meaning.” The speaker of the house is authorized to
overrule a point of order raised against a violation of the rule if the violation is “typographical
or minor and does not tend to deceive or mislead.”?

The senate version? is identical in substance to the house rule, except that game bills are
not excluded from its operation. A drafter preparing a direct amendment to a nonlocal game
law therefore should comply with the senate’s underlining and bracketing requirement to
avoid the time and trouble of preparing separate versions of the amendment for consideration
in the two houses.

"House Rule 12, Section 1(b), 87th Legislature.
2 House Rule 12, Section 1(c), 87th Legislature.
3 Senate Rule 7.10, 87th Legislature.
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How to Underline and Bracket Material'

If language is being added to an existing statute, insert the new language in its appropriate
place and underline. For example:

Sec. 151.005. INSPECTION. The commission shall
inspect each hospital applying for a license. A
commission inspector may enter the premises of an
applicant at any time for the inspection.

Language being deleted from an existing statute should be printed in its current form,
enclosed in brackets, and marked through with a line. For example:

Sec. 721.241. RESIDENT WITHOUT LICENSE. If the person
is a resident without a license or permit to operate a
motor vehicle in this state, the department may not issue
the person a license or permit for the period ordered

by the COUIt[, but—rmot—to—exceed—one _YCO.J_] .

If the language being added replaces existing language, insert the new language
immediately before the old. For example:

Sec. 14.162. ISSUANCE OF LICENSE. The members shall

[committee—may] issue a license to any health care
facility [hospitat] that meets the [its] requirements.

If a word is changed to any extent (such as a change in capitalization, number, tense,
or spelling), the changed version of the word must be inserted as added language and the
old version bracketed. For example:

Sec. 12.324. DEPOSIT OF FEES. Except as provided by
Section 12.325, all [AXE] fees collected under Section
12.323(b) [+2-323] shall be deposited in the state
[State] treasury for the commissioner’s [commissionts]
use in the enforcement [enforcing] of this chapter.

If one or more amendable units (see Subsection (e) of this section) are being added
to an existing statute or an existing code or other official compilation, the entire text of the
added material should be underlined. For example:

SECTION 1. Subchapter A, Chapter 4, Family Code, is
amended by adding Section 4.004 to read as follows:

Sec. 4.004. EFFECT OF MARRIAGE. A premarital agreement
becomes effective on marriage.

The most common error in underlining and bracketing probably is the failure to treat
punctuation with the same degree of care as words. The procedures for adding and deleting
language apply equally to punctuation and to words.

' See also the footnote to Section 3.14(h) of this manual regarding multiple amendments of a single provision in one bill.
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(i) Arrangement of amendments. [f the general and permanent substantive provisions
of a bill consist only of amendments to existing law or only of amendments and repealers,
it is frequently advisable to arrange the amendments in numerical order by and within a
statute, followed by any repealers. There is no rule regarding placement of units of the
enacted codes relative to session laws and the Revised Statutes, although session laws
and the Revised Statutes are usually included within one sequential list.

If one or more of the amendments form the central subject of the bill and the rest of
the amendments are designed primarily to conform other laws to those amendments, it is
appropriate to place the most important amendments first, followed by a sequential listing
of conforming amendments.

If a bill contains general and permanent substantive provisions that are not amendatory,
such as a nonamendatory purpose section, those provisions usually precede the amendatory
provisions of the bill. If the amendatory provisions are clearly more important than the
nonamendatory provisions, a drafter should place the amendatory provisions before the
nonamendatory provisions. An example of a nonamendatory provision that would be less
important than amendatory provisions is a section addressing a one-time action, such as
initial rulemaking or a study on a specified topic.

In drafting amendments, it is permissible to amend nonconsecutive parts of a single
unit, such as Subsections (a), (c), and (g), in the same section of a bill. However, it is not
permissible to amend unlike amendable units—e.g., sections and subsections, or subsections
and section headings—in the same section: the possibilities for confusing the reader are
too great.

SEC. 3.11. REPEALERS. (a) Ingeneral. The repeal of alaw is accomplished by
merely declaring that the law is repealed. The courts have expressly held that the repeal of
a law is not covered by the constitutional prohibition of amendment by reference’ and that
the text of the repealed provision need not be set out in full.2 A drafter may repeal a chapter,
article, section, subsection, or other discrete part of an act or code but should not attempt
to repeal a part smaller than the smallest segment that is amendable by itself. (See the
discussion of “amendable units” in Section 3.10(e) of this manual.) A drafter should not,
for example, try to repeal a single sentence of a subsection; instead, the subsection should
be set out in full with the sentence bracketed out and stricken through.

When repealing the last remaining bit of a chapter, subchapter, or other unit, a drafter
should repeal the entire unit. This will have the effect of also repealing the heading of the
chapter, subchapter, or other unit.

(b) Examples of repealers. A simple repealer of one or more similar units of law is
formed as shown in the following examples:

SECTION 5. Section 53.001(3), Water Code, is repealed.

SECTION 5. Section 841.082(b), Health and Safety
Code, is repealed.

' Amendment by reference, or “blind amendment,” is the amendment of text merely by providing a reference without setting out the
text in full; for example: “the third sentence of the last paragraph of Section 4 is amended by substituting ‘may’ for ‘shall’.” Amendment
by reference is prohibited by Section 36, Article lll, Texas Constitution; see Section 3.10(d) of this manual.

2 “[S]ince there is no constitutional inhibition against the repeal of a statute or a part thereof by reference to its title, the Legislature
may exercise its power of repeal in any manner or form which clearly expresses its will or intention in that regard.” Thompson v. United
Gas Corp., 190 S.W.2d 504 at 507 (Tex. App.—Austin 1945, writ ref'd).
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SECTION 5. Sections 2054.264 and 2054.2645, Government
Code, are repealed.

SECTION 5. Subchapter E, Chapter 87, Election Code,
is repealed.

SECTION 5. Chapter 2052, Occupations Code, 1is
repealed.

SECTION 5. Title 2, Tax Code, is repealed.

SECTION 5. Sections 251.255, 251.256, and 251.257,
Business Organizations Code, are repealed.!

SECTION 5. Section 7, Chapter 342 (S.B. 187), Acts of
the 77th Legislature, Regular Session, 2001, is repealed.

SECTION 5. Section 3, Chapter 528 (S.B. 155), Acts
of the 76th Legislature, Regular Session, 1999 (Article
178d-1, Vernon’s Texas Civil Statutes), 1is repealed.

SECTION 5. Section 2.08, Texas Racing Act (Article
179e, Vernon’s Texas Civil Statutes), is repealed.

(c) Repeal of amendatory session law. If the statute being repealed is a session
law that amended another provision, the repealer should specify the provision that was
amended. This type of repealer is most common in the general code update bill but may
appear in other bills. For example:

SECTION 6. Section 3, Chapter 535 (H.B. 2603), Acts
of the 82nd Legislature, Regular Session, 2011, which
amended Section 56.031, Utilities Code, 1is repealed.

(d) Omnibus repealers. A drafter can repeal multiple statutes in a single section
using a format similar to any of the following:

SECTION 14. The following laws are repealed:

(1) the following articles and Acts as compiled
in Vernon’s Texas Civil Statutes:? 239, 240, 5207c¢, and
5221qg;

(2) Sections 1.03, 1.05(b), 23.01, 23.02, 23.03,
23.04, and 25.19, Alcoholic Beverage Code; and

(3) Section 5, Dredge Materials Act (Article
5415e-4, Vernon’s Texas Civil Statutes).

SECTION 22. The following provisions of the Election
Code are repealed:

" Each section in a series of consecutive sections being repealed must be set out in a repealer; the use of “through” or a dash between
the first and last numbers in a repealer is not advised.

2 The unofficial Vernon’s Texas Civil Statutes citation, without an official citation, may be used in an omnibus repealer to avoid a long
series of session law citations. See, however, Subchapter C of Chapter 7 of this manual.
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(1) Sections 15.002(d), 15.0215, and 18.064;
(2) Subchapter E, Chapter 87; and
(3) Chapter 126.

SECTION 36. The following laws are repealed:
(1) Section 2054.251(2), Government Code;
(2) Section 841.084, Health and Safety Code;

(3) Subchapters C, D, E, and O, Chapter 1601,
Occupations Code; and

(4) Sections 7(b) and (c), Chapter 712 (S.B. 1635),
Acts of the 71st Legislature, Regular Session, 1989.

(e) General repealer. A general repealer, rather than specifying which statutes are
repealed, merely declares that “all laws in conflict with this Act are repealed to the extent of
the conflict.” Do not use a general repealer.

The rule of repeal by implication holds that when statutes conflict, the most recent
enactment prevails to the extent of the conflict. This rule is fully effective without being
restated in a bill as a general repealer.

A careful drafter does not rely on implied repeal; the cleaner, more professional way to
deal with statutes in conflict with a new enactment is by conforming amendment or express
repeal.

SEC. 3.12. SAVING AND TRANSITION PROVISIONS. (a) Introduction. Saving
and transition provisions help to minimize the disruption and inequities that often attend the
taking effect of legislation.

A saving provision “saves” from the application of a law certain conduct or legal
relationships that occurred before or existed on the effective date of the law. One example
is the “grandfather clause,” which is discussed in Subsection (h) of this section. Another
type, commonly used when a criminal statute is amended or repealed, provides for the
continued application of the former law to conduct occurring before the effective date of
the repeal or amendment. Section 311.031, Government Code, is a general saving clause
applicable to those codes to which the Code Construction Act applies.’

Transition provisions provide for the orderly implementation of legislation, helping to avoid
the shock that can result from an abrupt change in the law. The most common transition
provision is the effective date section, which provides for orderly implementation of a statute
by delaying its effective date or by providing staggered effective dates for various provisions.
Section 3.14 of this manual specifically addresses delayed and staggered effective dates.

A legislator making a drafting request is usually much more concerned about the
substance of the requested bill than about saving or transition problems, and it is the drafter’s
responsibility to attempt to foresee any problems of this type that might arise and to ensure
that they are dealt with appropriately. Foreseeing these problems requires a combination
of legal and practical analysis, imagination, and common sense. The task begins with

' The Code Construction Act is reproduced in full in Appendix 5 to this manual.
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the question: What are the undesirable consequences that might occur if this law were
enacted with no saving or transition provisions? If the proposed law is covered by the Code
Construction Act, the drafter must consider whether the general saving provisions of that
act take care of the problems adequately. If that act does not apply or does not adequately
resolve the problem, the drafter must fashion whatever provisions are necessary, consistent
with the objectives and desires of the legislative client.

This section deals with some areas of law in which transition problems often arise. The
sample transition and saving provisions that are included are merely illustrative and should
not be blindly adopted. However, the discussion and examples should give the beginning
drafter some understanding of saving and transition problems and an idea of how to
approach them.

(b) Separate sections for transition and effective date provisions. Although
effective date provisions are in fact a type of transition provision, this manual treats them
as separate from transition provisions because it is necessary to draft them in separate
sections of a bill. The automated statute update program, used to update the statutes to
incorporate changes enacted during each regular or special session, works most effectively
when transition language is stored in the database separately from effective date provisions.
Part of the reason for storing the two kinds of provisions differently is that transition provisions
usually have continuing effect for some temporary period while effective dates immediately
become executed law.

It is acceptable, if needed, to have more than one section in a bill contain transition
language, as long as none of the transition sections contain effective date language.

(c) Insurance. A Dbill that affects the coverage of insurance policies, such as a bill
providing for mandatory coverage of a particular condition, requires a transition and saving
provision that preserves the law under which the policy was governed before the effective
date of the bill. Insurance policies are a contract between the insurer and the insured; as a
result, the legislature is limited by Section 16, Article |, Texas Constitution (no impairment of
obligation of contract), in the extent to which it may enact laws that affect insurance contracts.

This model transition provision clearly preserves the prior applicable law, whatever the
law may be, to govern contracts executed before the new statutory requirements apply. A
typical transition provision (in this example, for a bill with an effective date of September 1,
2023) will read:

SECTION 2. Section 1202.053, Insurance Code, as added
by this Act, applies only to an insurance policy that
is delivered, issued for delivery, or renewed on or
after January 1, 2024. A policy delivered, issued for
delivery, or renewed before January 1, 2024, is governed
by the law as it existed immediately before the effective
date of this Act,! and that law i1s continued in effect
for that purpose.

This transition provision accomplishes two goals:

"It is common in transition and applicability sections to refer to “the effective date of this Act.” A drafter must be careful in using that
phrase in bills that have provisions that take effect at different times (see Section 3.14(h) of this manual), as the potential for ambiguity
(which “effective date” is meant?) exists. An alternative is to use, in a transition or applicability section, the specific effective date of the
bill or provision. The danger this approach poses is that an amendment to the bill might change the effective date without addressing
the date in the transition or applicability section.
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(1) it allows the commissioner of insurance the time between September 1 and
January 1 to adopt rules and approve policies under a statute that is in effect but
does not yet apply to policies; and

(2) it identifies clearly and preserves the prior law to govern policies issued either
on or before September 1 or during the interim between September 1 and January 1.

(d) Occupational licensing. If a new occupational licensing act prescribes substantial
educational or similar requirements for obtaining a license, the legislature occasionally will
choose to include a “grandfather clause” (see Subsection (h) of this section) exempting from
all or some of the requirements those persons who already have substantial experience in
the occupation. For example:

SECTION 14. A person who has engaged in the practice
of cake decorating in this state for at least three years
preceding the effective date of this Act is entitled to
obtain a license under Section 2754.101, Occupations
Code, as added by this Act, without fulfilling the
educational requirements prescribed by Section 2754.103,
Occupations Code, as added by this Act, if the person has
the other qualifications required by Section 2754.102,
Occupations Code, as added by this Act, and if, before
January 1, 2024, the person:

(1) submits an application as required by Section
2754.104, Occupations Code, as added by this Act;

(2) passes the examination required by
Section 2754.105, Occupations Code, as added by this Act; and

(3) pays the required license fee.

The effective date prescribed for a new licensing law can also serve a transition purpose.
See Section 3.14(k) of this manual.

(e) Criminal law. In criminal law, the three circumstances presenting the most
significant possibility for trouble are: (1) repealing an offense; (2) changing the elements
of an existing offense; and (3) changing the punishment for an existing offense.

Repealing an Offense

Under Texas law, repeal of a criminal law without a saving clause effectively prevents
conviction of a person after the effective date of the repeal for an offense committed while
the law was still in effect.” An appropriate saving clause to prevent this from occurring is
as follows:

SECTION 3. The repeal by this Act of Subchapter G,
Chapter 161, Health and Safety Code, does not apply to
an offense committed under that subchapter before the
effective date of the repeal. An offense committed
before the effective date of the repeal is governed by

' See Wall v. State, 18 Tex. 682 (1857); Greer v. State, 22 Tex. 588 (1858); Sheppard v. State, 1 Tex. Ct. App. 522 (1877); United States
v. Tynen, 78 U.S. (11 Wall.) 88 (1870); cf. United States v. Chambers, 291 U.S. 217 (1934).
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that subchapter as it existed on the date the offense was
committed, and the former law is continued in effect for
that purpose. For purposes of this section, an offense
was committed before the effective date of the repeal
if any element of the offense occurred before that date.

Section 311.031, Government Code, is a general saving clause for legislation to which
the Code Construction Act applies, including the Penal Code. For reasons stated at the
conclusion of this subsection, however, drafters are cautioned against routinely relying on
this general clause for criminal law purposes.

Changing the Elements of an Offense

The amendment of a criminal statute to change the elements of an existing offense is
often equivalent to the repeal of the former version of the statute. Assume that the section
of the Penal Code prohibiting unauthorized use of a vehicle were amended as follows:

Sec. 31.07. UNAUTHORIZED USE OF VEHICLE. (a) A person
commits an offense if he intentionally or knowingly
operates another’s boat, airplane, or bicycle [motor—
propetted—vehicte] without the effective consent of the
owner.

(b) An offense under this section is a state jail felony.

Before the effective date of the amendment, unauthorized use of a snowmobile
constituted an offense under this section because a snowmobile is a “motor-propelled
vehicle.” Deleting that phrase from the statute is equivalent, as to snowmobiles, to repeal
of a statute prohibiting the unauthorized use of those vehicles. If the former law were not
appropriately “saved,” a person who took a joyride in a snowmobile before the effective
date of the amendment could not be prosecuted afterwards.

The usual saving clause for an amendment changing the elements of an offense is:

SECTION 9. The change in law made by this Act applies
only to an offense committed on or after the effective
date of this Act. An offense committed before the
effective date of this Act is governed by the law in
effect on the date the offense was committed, and the
former law is continued in effect for that purpose.
For purposes of this section, an offense was committed
before the effective date of this Act if any element of
the offense occurred before that date.

Note that under the preceding clause an offense in the process of being committed at the
instant the amendment takes effect will be prosecuted under the former law if any element of the

crime occurred before the effective date; assigning such an offense for punishment under the
new law could well be held to violate the constitutional prohibition against ex post facto laws.'

" See Section 16, Article |, Texas Constitution, and Section 10, Article |, U.S. Constitution.
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Changing the Punishment for an Offense

A Dbill changing only the punishment for an offense generally presents few problems
and can be handled with the same saving clause as the one previously suggested for a
change in the elements of the offense. If the change in punishment is clearly an increase,
that clause will almost always be appropriate.

If the change in punishment is clearly a reduction, additional factors should be considered.
If the reduced punishment is to apply only prospectively, the type of clause suggested for
a change in the elements of an offense is appropriate. Since the constitutional prohibition
against retroactive laws does not bar the retroactive reduction of punishment for offenses in
which a conviction has not yet been obtained,’ this option must be considered. The general
saving clause in Section 311.031, Government Code, provides for retrospective reduction
in punishment. Subsection (b) of that section states:

If the penalty, forfeiture, or punishment for any offense is reduced by a
reenactment, revision, or amendment of a statute, the penalty, forfeiture, or
punishment, if not already imposed, shall be imposed according to the statute
as amended.

Is a Change in Punishment an Increase or Reduction?

A word of caution should be offered here: not all changes in punishment are easily
classified as either an increase or a reduction. Suppose, for example, that a punishment
by a fine of “not more than $200” is amended to read “not less than $50 and not more than

$150 [$260]."

The lowering of the maximum fine can be seen as a reduction in punishment, but the
establishment of a minimum fine could be considered an increase. It would be shaky at best
to attempt to require retroactive application of this change in punishment. In such a case
as this, the drafter has two safe options. One is to simply treat the change as an ordinary
enhancement of punishment and retain the former punishment for all offenses committed
before the effective date of the change. On the other hand, an affected defendant could
be permitted to elect, before the assessment of punishment, to be punished under the new
law, as was provided for in the following saving provision in the 1973 act that enacted the
current Penal Code:

(c) Inacriminal action pending on or commenced on or after the effective
date of this Act, for an offense committed before the effective date, the
defendant, if adjudged guilty, shall be assessed punishment under this Act if
he so elects by written motion filed with the trial court before the sentencing
hearing begins.?

(If a clause such as this is used, it must be coupled with a general saving clause preserving
the punishment prescribed by the former law for those defendants who do not elect to be
punished under the new law.)

Drafters should note that the standard punishments established by Chapter 12 of the
Penal Code are so designed that the punishment for each grade of offense is clearly greater

' See Holt v. The State, 2 Tex. 363 (1847); Millican v. State, 167 S.W.2d 188 (Tex. Crim. App. 1942); Calder v. Bull, 3 U.S. (3 Dall.) 386
(1798); cf. Rooney v. North Dakota, 196 U.S. 319 (1905).

2 Section 6(c), Chapter 399 (S.B. 34), Acts of the 63rd Legislature, Regular Session, 1973. The requirement that the defendant
affirmatively choose to be punished under the new law is to avoid a later objection to the imposition of punishment under an ex post facto law.
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than the punishment for the next lower grade. There can therefore be no question about
whether changing the punishment for an offense from one of these standard punishments
to another is an increase or reduction.

Reliance on the Code Construction Act for Criminal Law Purposes

Routine reliance on Section 311.031, Government Code, for bills amending or repealing
criminal statutes is not advised. Section 311.031 fails to address the question of when an
offense actually occurs; the sample clauses used earlier in this subsection assign an offense
for treatment under the former law if any element of the offense occurred before the effective
date of amendment or repeal. Section 311.031(b), which provides for retroactive application
of a reduction in punishment, has three other shortcomings: (1) it distinguishes between
cases on the basis of whether the punishment has been “already imposed” without defining
what is meant by the imposition of punishment (presumably punishment is imposed at the
time of sentencing); (2) it fails to recognize the fact that, as earlier explained, some changes
in punishment defy classification as either a reduction or an enhancement; and (3) in many
instances, a legislative client will not desire the retroactive reduction in punishment Section
311.031 calls for.

(f) Taxation. Common changes in tax laws raising transition issues include repealing
a tax, changing the rate of a tax, and adding or deleting exemptions. These types of
changes often require a saving provision to ensure that a tax liability that accrued under the
former version of the law remains enforceable. The general saving provisions in Section
311.031, Government Code, are often sufficient for this purpose, and since most taxes are
imposed under the Tax Code, which is subject to the Code Construction Act, specific saving
provisions are often unnecessary. When a specific saving provision is needed, one such
as the following is often used:

SECTION 8. The change in law made by this Act does
not affect tax liability accruing before the effective
date of this Act. That liability continues in effect
as 1f this Act had not been enacted, and the former law
is continued in effect for the collection of taxes due
and for civil and criminal enforcement of the liability
for those taxes.

Since taxes are generally computed and reported on a periodic basis (monthly, quarterly,
or annually), implementing a change on the first day of a reporting period is usually less
confusing to the payers and collectors of the tax. If a change is to take effect during a
reporting period, it may be desirable to include specific transition language providing for
administration of the tax during that particular reporting period or to merely provide that the
official who administers the tax shall provide for the transition by rule or directive.

(g) Family law. The existence of continuing jurisdiction in family law cases presents
a trap for the unwary drafter. The trial court in these cases usually retains jurisdiction over
what would be final judgments in other kinds of cases. Much confusion can result if the
drafter fails to address the question of whether a new law should apply to an old case that,
after the effective date of a change in the law, comes back to the trial court on a motion to
clarify or amend a previous order for enforcement purposes.

The simplest solution is to exempt from any change in the law litigation instituted before
the effective date of the change. This may not be what the client desires, however, and is
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not always the fairest solution. Although a retroactive change in law affecting private rights
is barred by the constitution, the legislature is not prohibited from changing the procedure
by which those rights are enforced.’

The question of whether to apply a procedural change to pending litigation is not
necessarily a simple yes or no proposition, as it is possible to adopt a middle ground that
allows the courts to decide, on a case-by-case basis with appropriate guidelines, whether
to apply a new procedural rule to pending litigation. For example, the transition clause of
a 1983 act dealing with the filing in adoption cases of a report on a child’s health, social,
educational, and genetic history provided:

A court having, on the effective date of this Act, jurisdiction of a suit
affecting the parent-child relationship in which an adoption is sought may
waive the requirement under Section 16.032 [now 162.008], Family Code, that
a copy of the summary report must be filed, if the court finds that the making
or filing of the report is not feasible or would cause an injustice.?

(h) The “grandfather clause.” “Grandfather clause” has come to refer to a provision
in a licensing statute that automatically grants a license or similar prerogative to those
established in an occupation or business before its regulation.®

Normally, these clauses function by exempting an applicant from a licensing examination
on the justification that “those already practicing their profession were lawfully and satisfactorily
performing their services on the date the regulatory act became effective . . . .”*

Like the regulatory statutes of which they are a part, grandfather clauses are subject to
the constitutional considerations of equal protection and due process. Texas courts have
found that a clause meets the requirements of equal protection if it is “neither capricious
nor arbitrary” in its policy.®

These somewhat nebulous constitutional directives can be better understood by reference
to statutory examples of two basic types of grandfather clauses. The first type includes
clauses in which mandatory certification is meant to prevail. Those clauses flatly require
certification of applicants meeting the grandfather stipulations and make no allowances for
the regulatory authority to determine suitability of a questionable applicant. (For an example
of this type of clause, see Section 1101.456, Occupations Code.) The second type includes
somewhat modified clauses that allow for discretion on the part of the regulatory authority,
yet retain the constitutionally necessary specificity. (See Section 605.254, Occupations
Code, for an example of a modified clause.)

Even apart from constitutional issues, the need for specificity cannot be overemphasized
when drafting a grandfather clause. Legal problems arising from these clauses can nearly
always be traced to ambiguous language or the omission of certain elements necessary to
determine eligibility. The following “grandfather’s laundry list” is compiled from a review of
case law and other sources:

 |f a certification clause is meant to be mandatory, avoid using “may” (as in, “the
board may issue a license to an applicant”). This has been held to imply a grant of

' See Harrison v. Cox, 524 S.W.2d 387 (Tex. App.—Fort Worth 1975, writ ref'd n.re.).

2 Section 8, Chapter 342 (H.B. 1174), Acts of the 68th Legislature, Regular Session, 1983.

3 The name “grandfather clause” is derived from post—Civil War constitutional provisions in certain southern states. Those provisions
impose stringent property or literacy tests for voting in order to deny the franchise to the newly freed slaves. Most white citizens were
exempted from the requirements by a “grandfather clause,” applicable to descendants of persons eligible to vote before 1867.

4 See Bloom v. Tex. State Bd. of Exam’rs of Psychologists, 492 S.W.2d 460, 461 (Tex. 1973).

5 See Hurt v. Cooper, 113 S.W.2d 929, 934 (Tex. App.—Dallas 1938, no writ).
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discretion. Instead, say “the board shall issue a license to an applicant who . . .”
or “an applicant who possesses these qualifications /s entitled to a license.”’

 State time limits, if any, under which applicants may file for grandfather exemptions
and include this deadline information in the clause itself.2

* Be explicit about the type or length of service required for exemption and consider
all eventualities. Must the service be continuous? Must it occur immediately before
the act’s effective date? Must it take place in the state?3

» Specify any applicable residence requirements. Does the grandfather clause
apply to state residents only? Must applicants be residing in the state at the time
of enactment?*

(i) The illusory saving clause. To conclude this section, a final caution is
offered: Beware the illusory saving clause. This clause provides more or less as follows:

SECTION 3. This Act applies to all litigation instituted
on or after the effective date of this Act.

Such a provision is generally harmless—it merely states what would be the case in
any event, given the general presumption that a law applies only prospectively. What the
provision fails to do is save former law. The drafter of the preceding clause probably meant
to say, but didn’t, that the former law continues to apply to litigation instituted before the
effective date of the act.

SEC. 3.13. SEVERABILITY AND NONSEVERABILITY CLAUSES. (a) Severability
in general. \When part of a statute is held to be invalid, the remainder of the statute is
not affected by the invalidity if the court determines that the remainder of the statute is
“severable” from the invalid part. A determination of severability requires an affirmative
answer to two questions:

(1) Is the remainder of the statute capable of being given effect after the invalid
part is removed?

(2) Would the legislature have enacted the remainder of the statute if the invalid
part had not been included in the first place?

(b) Severability clauses. To encourage a finding of severability, drafters sometimes
include in a bill a “severability clause” that reads substantially as follows:

If any provision of this Act or its application to any
person or circumstance is held invalid, the invalidity
does not affect other provisions or applications of
this Act that can be given effect without the invalid
provision or application, and to this end the provisions
of this Act are declared to be severable.

The efficacy of the severability clause historically has been a matter for debate. Review
of case law indicates that presence of the clause does not guarantee a finding of severability,

" Bloom, supra.

2 See Tex. Att'y Gen. Op. Nos. V-595 (1948), V-1486 (1952).
3 Bloom, supra.

4 See the annotations at 4 ALR2d 688.
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while absence of the clause does not preclude such a finding. Probably the best that can
be said for the clause is that it provides a clear statement of legislative intent that, in a close
case, may influence a court to find that a statute is severable.

The question of whether to include a severability clause in a particular bill has largely
been made moot in Texas by enactment of Sections 311.032 and 312.013, Government
Code, which provide that all statutes are severable unless they declare that they are not.

Drafters are advised not to include a severability clause in a bill unless the requestor,
after being advised of these general severability statutes, nonetheless insists on insertion
of the clause.

(c) Nonseverability clauses. Nonseverability clauses come in two types: a “general”
nonseverability clause, which declares that none of the provisions of an act are severable,
and a “special” nonseverability clause, which declares that specific provisions of an act are
not severable from one another.

The general nonseverability clause, if given effect according to its terms, would destroy
a whole act because of a constitutional flaw in one minor provision. It should be used only
when it is specifically requested.

A special nonseverability clause may be useful if the legislature wants to make clear that
even though two provisions of an act could be given effect by themselves, both provisions
are meant to be treated as a “package” and rise or fall together against a constitutional
challenge. Language such as the following may be used for the purpose:

SECTION 3. Section 1969.101, Occupations Code, as
added by this Act, prohibiting the manufacture of
bicycles without a license, and Section 1969.151,
Occupations Code, as added by this Act, imposing a
tax on the manufacture of bicycles, are not severable,
and neither section would have been enacted without
the other. If either provision is held invalid, both
provisions are invalid.

SEC. 3.14. EFFECTIVE DATE. (a) Ingeneral. The need for the long-standing Texas
practice of including an “emergency clause” in each bill was eliminated by constitutional
amendment in 1999. The emergency clause, usually the last section of a bill, permitted the
legislature by extraordinary vote to suspend either or both of two distinct constitutional rules:
the rule requiring a bill to be read on three several days and the rule prohibiting an act from
taking effect before 90 days after the date of adjournment. Although the extraordinary vote
requirement remains, an emergency clause is no longer required or useful for bills.
In its place, however, each bill should have a stated effective date.

(b) Separate sections for effective date and transition provisions. The automated
statute update program, used to update the statutes to incorporate changes enacted during
each regular or special session, works most effectively when effective date language is stored
in the database separately from transition provisions. Part of the reason for storing the two
kinds of provisions differently is that while effective dates immediately become executed
law, transition provisions usually have continuing effect for some temporary period.
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A drafter must place effective date language and transition language in separate sections
of abill. Itis acceptable, if needed, to have more than one section in a bill contain effective
date language, as long as none of the effective date sections contain transition language.

(c) Constitutional effective date rule. Section 39, Article Ill, Texas Constitution,
provides that a law may not take effect “until ninety days after the adjournment of the session
at which it was enacted” unless the legislature provides for an earlier effective date by vote
of two-thirds of the membership. If the effective date rule is not suspended, or if an act
does not specify an effective date, it will take effect on the 91st day after the date of final
adjournment.’

There is not a separate vote to suspend the effective date rule. The vote that determines
whether the rule is suspended is the final vote in each house on passage of the version of the
bill on which both houses agree, incorporating any amendments or conference committee
report changes.?

(d) Immediate effect. To make an act effective immediately, the drafter should include
the following section, using one of the bracketed options:

SECTION 5. This Act takes effect immediately if it
receives a vote of two-thirds of all the members elected
to each house, as provided by Section 39, Article IIT,
Texas Constitution. If this Act does not receive the
vote necessary for immediate effect, this Act takes
effect [September 1, 2023] [(stated date), 2023] [on the
91st day after the last day of the legislative session].

In choosing the stated effective date in the second sentence of this clause, the drafter
should choose September 1 for a bill to be enacted at a regular session unless considerations
specific to the bill require another date. The 91st day is a mobile, arbitrary date dictated as the
constitutional default but without any specific governmental purpose and can fall on any date
from August 26 to September 1. A date in the last week of August (for instance, August 28,
2023—the 91st day after the scheduled adjournment sine die of the 88th Legislature) is
an odd date that confuses many as a date for laws to take effect. Because the state fiscal
year begins September 1, a date that falls on or within a few days after the 91st day of a
140-day session, it is a common practice to choose September 1 as the effective date of a
bill, particularly if the bill has fiscal implications.

An act that meets requirements for immediate effect takes effect on the date of the last
event necessary for it to become law. Although there are some inconsistent precedents,
that date is generally considered to be:

(1) the date the governor approves the act;?

(2) for a vetoed bill, the date the veto is overridden;* or

' See Halbert v. San Saba Springs Land and Livestock Ass’n, 34 S.W. 639 (Tex. 1896). See also the perpetual calendar in Section 7.87
of this manual.

2 See Caples v. Cole, 102 S.W.2d 173 (Tex. 1937); Ex parte May, 40 S.W.2d 811 (Tex. Crim. App. 1931); Tex. Att'y Gen. Op. Nos. O-5471
(1943), O-5185 (1943).

3 Tex. Co. v. Stephens, 103 S.W. 481 (Tex. 1907); Worbes v. State, 71 S.W. 2d 872 (Tex. Crim. App. 1934); but see Lawson v. Baker,
220 S.W. 260 at 266 (Tex. App.—Austin 1920, no writ) (“The act [that received the necessary vote for immediate effect] was approved
by the Governor March 31, 1919, and filed with the secretary of state the following day. Therefore it is undisputed that the act purported
to become a law on April 1, 1919.”).

4 But see United Emp’rs Cas. Co. v. Skinner, 141 S.W.2d 955 (Tex. App.—Waco 1940, no writ) (bill enacting the law at issue was vetoed
by the governor, the veto was overridden by the legislature by votes taken on May 29 and 31, 1939, and the court determined the effective
date was June 1, 1939, which was the date the bill was filed with the secretary of state).
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(3) for a bill the governor neither approves nor vetoes before the expiration of
the period for the governor to act under Section 14, Article IV, Texas Constitution, the
date that period expires.’

(e) Specific effective date. If an act is to take effect on a specific date, whether
before or after the 91st day after adjournment, but not immediately, the drafter should use
an effective date section that specifies the date.

For effect before the 91st day after adjournment, but not immediately:

SECTION 5. This Act takes effect July 1, 2023, if it
receives a vote of two-thirds of all the members elected
to each house, as provided by Section 39, Article III,
Texas Constitution. If this Act does not receive the
vote necessary for effect on that date, this Act takes
effect [September 1, 2023] [(stated date), 2023] [on the
91st day after the last day of the legislative session].

A law may be given an effective date /ater than the 91st day without suspending the
constitutional effective date rule.? As noted in the previous subsection of this section,
because the state fiscal year begins September 1, the drafter should choose September 1
as the effective date unless considerations specific to the bill require a different date. For
example:

SECTION 5. This Act takes effect September 1, 2023.

(f) Effective date contingent on event or expiration of period. A drafter may
need to provide for a bill to go into effect on the occurrence of an event or on the expiration
of a specified period after that event takes place. (If the occurrence of an event may be
disputed, an appropriate public official should be assigned responsibility for officially and
publicly finding that the event has occurred.)

If the contingency on which a bill is to take effect may occur sooner than the constitutional
effective date, a suspension of the effective date rule is necessary to account for that
possibility. (Of course, if the contingency actually occurs on or after the constitutional
effective date, the unnecessary suspension of the rule will have done no harm.) The following
example assumes that the contingency may, but will not necessarily, occur sooner than the
constitutional effective date:

SECTION 7. (a) This Act takes effect on the date the
commissioner of education publishes the report required
by Section 6 of this Act if that date:

(1) occurs before the 91st day after the last
day of the legislative session and this Act receives a
vote of two-thirds of all the members elected to each
house, as provided by Section 39, Article III, Texas
Constitution; or

' See Tex. Att'y Gen. Op. No. O-3131 (1941) (governor's function of vetoing, approving, or letting bills become law without approval
is a legislative function, and in the absence of the governor’s veto or approval of a bill, the expiration of the period for the governor to
act is necessary for the bill to become law).

2 See Norton v. Kleberg Cnty., 231 S.W.2d 716 (Tex. 1950); Popham v. Patterson, 51 S.W.2d 680 (Tex. 1932); Calvert v. Gen. Asphalt
Co., 409 S.W.2d 935 (Tex. App.—Austin 1966, no writ).
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(2) occurs on or after the 91st day after the
last day of the legislative session.

(b) If that date of publication occurs before the
91st day after the last day of the legislative session
and this Act does not receive the vote necessary for
effect on that publication date, this Act takes effect
[September 1, 2023] [(stated date), 2023] [on the 91st
day after the last day of the legislative session].

(g) Effective date contingent on another bill or a constitutional amendment. The
following is an example of language used to make a bill contingent on another bill:

SECTION 6. This Act takes effect September 1, 2023,
but only if House Bill 1676, 88th Legislature, Regular
Session, 2023, becomes law. If that bill does not become
law, this Act has no effect.

To make a bill effective on adoption of a proposed constitutional amendment, an effective
date section such as one of the following is generally used:

SECTION 2. This Act takes effect on the date on which
the constitutional amendment proposed by H.J.R. 45, 88th
Legislature, Regular Session, 2023, takes effect.! If
that amendment is not approved by the voters, this Act
has no effect.

OR

SECTION 12. This Act takes effect January 1, 2024,
but only if the constitutional amendment proposed by
S.J.R. 9, 88th Legislature, Regular Session, 2023,
is approved by the voters. If that amendment is not
approved by the voters, this Act has no effect.

OR

SECTION 2. This Act takes effect on the date on
which the constitutional amendment proposed by the
88th Legislature, Regular Session, 2023, authorizing
a2 home-rule municipality to provide in its charter the
procedure to fill a wvacancy on its governing body for
which the unexpired term is 12 months or less is approved
by the voters. If that amendment is not approved by
the voters, this Act has no effect.

At the time a bill contingent on the adoption of a constitutional amendment is drafted, the
drafter often does not know the number of the joint resolution proposing the amendment,
either because the resolution has not yet been introduced or because two or more resolutions
have been introduced and it is not known which one will eventually pass. Referring to an

' See Section 4.08 of this manual concerning the effective date of amendments to the state constitution.
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amendment generically, as in the third example above, gets around this problem. This
procedure works well if multiple, differing joint resolutions on the same subject have not
been introduced and are not anticipated. If differing resolutions on the same subject are
expected, the drafter may be able to distinguish the relevant constitutional amendment from
the others by referring to the amendment with slightly more detail.

Another drafting approach is to leave blanks in the effective date section, to be filled in later
(“ J.R. 7). Theintense activity of the legislative session makes this approach somewhat
dangerous, however. Through an oversight, the appropriate letter and number might never
be inserted in the blanks. Therefore, this approach should be used with caution.

(h) Parts of a bill to take effect on different dates. To provide different effective
dates for different parts of a bill, one of the following forms may be used:

e |f none of the effective dates is sooner than the constitutional effective date:

SECTION 3. Section 171.002, Tax Code, as amended by
this Act, takes effect January 1, 2024.

* |f part, but not all, of an act is to take effect sooner than the constitutional effective
date:

SECTION 8. (a) Except as provided by Subsection (b)
of this section:

(1) this Act takes effect immediately if it
receives a vote of two-thirds of all the members elected
to each house, as provided by Section 39, Article III,
Texas Constitution; and

(2) if this Act does not receive the vote
necessary for immediate effect, this Act takes effect
[September 1, 2023] [(stated date), 2023] [on the 91st
day after the last day of the legislative session].

(b) Section 38.022, Utilities Code, as added by this
Act, takes effect January 1, 2024.

OR

SECTION 18. This Act takes effect September 1, 2023,
except that Section 21.002, Government Code, as amended
by this Act, takes effect immediately if this Act
receives a vote of two-thirds of all the members elected
to each house, as provided by Section 39, Article IIT,
Texas Constitution. If this Act does not receive the
vote necessary for immediate effect, Section 21.002,
Government Code, as amended by this Act, takes effect
September 1, 2023.

» To delay or accelerate the effective date of particular sections or applications of
an act:

SECTION 2. The Department of Agriculture may not
destroy or treat cotton as permitted by Section 74.118,
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Agriculture Code, as added by this Act, before June 1,
2024.

SECTION 3. Except as provided by Section 2 of this
Act:

(1) this Act takes effect June 1, 2023, 1if it
receives a vote of two-thirds of all the members elected
to each house, as provided by Section 39, Article IIT,
Texas Constitution; and

(2) 41f this Act does not receive the vote
necessary for effect on that date, this Act takes effect
[September 1, 2023] [(stated date), 2023] [on the 91st
day after the last day of the legislative session].

OR

SECTION 14. (a) Except as provided by Subsection (b)
of this section, this Act takes effect January 1, 2024.

(b) Section 231.014, Family Code, as added by this
Act, takes effect September 1, 2023.

Stating an effective date for a section within the section itself is permissible if the section
is amendatory and the effective date is contained in the recital of the law to be amended.
For example:

SECTION 14. Effective January 1, 2024, Section
154.021 (b), Tax Code, is amended to read as follows:

This technique may be particularly useful in a long amendatory bill, such as an omnibus
tax bill. Placing the effective date in the section to which it applies eliminates the possibility
that amendment of the bill during the legislative process and attendant renumbering of
sections may result in incorrect references in a separate effective date section.

Occasionally, it is necessary to amend the same statute in different ways to take effect
at different times, as to increase the rate of a tax by degrees. To accomplish this, multiple
amendatory sections are required. The first section amends the current law as appropriate
to accomplish the initial change. Subsequent sections amend the same law and take effect
at later dates specified in the recitals.’ In this instance, placing the effective date in the recital
not only eliminates possible renumbering problems but also makes it readily apparent to a
reader why the same law is being amended more than once in the same bill.

(i) Appropriations acts. Section 39, Article lll, Texas Constitution, expressly
exempts “the general appropriation act” from the effective date rule. As a result, a
general appropriations act takes effect according to its terms without the requirement of
an extraordinary affirmative vote in each house. For a general appropriations act that is
a biennial budget bill passed at a regular session, this exception is not needed because
the state fiscal year begins on September 1, which always falls more than 90 days after
adjournment. Ordinary acts that merely contain an appropriation are not exempted from
the effective date rule.

' Each subsequent amendment is underlined and bracketed against current law and not against the law that would be in effect
immediately preceding the subsequent amendment’s effective date, as proposed in the bill.
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(j) Effectiveness contingent on appropriations. It is a widely believed myth that
an executive agency is required to implement a statute only if the legislature appropriates
funds for that implementation. The lack of specific appropriations for a new statutory duty
does not, as a rule of law, relieve the agency of its duty.

From time to time, the legislature seeks to make a bill or a portion of a bill expressly
effective contingent on appropriations. In such a case, unless a clear and specific
appropriation is made, the contingency may create ambiguity as to whether the bill has
taken effect. In each case, the drafter should carefully consider the specific language of the
contingency. If, at the time the provision is drafted, the related language contained in the
General Appropriations Act is unknown, it may be impossible to ensure that the ambiguity
is resolved or that the legislative client’s purpose is achieved.

If it is necessary to provide a contingency for the failure of appropriations specific to
the purpose of an act, an alternative would be to expressly provide that implementation of
a statute is contingent on appropriations specific to that purpose. This provides certainty
as to whether a particular bill became law but requires the affected agency to act only if it
is determined the appropriation was made. The following provision would accomplish that
result:

SECTION 8. The Texas Historical Commission is
required to implement [this Act] [specified provisions
of the Act] only if the legislature appropriates money
specifically for that purpose. If the legislature does
not appropriate money specifically for that purpose,
the commission may, but is not required to, implement
[this Act] [the specified provisions] using other
appropriations available for the purpose.

(k) Occupational licensing. Putting a licensing law into effect all at once will likely
create a period, while licensing procedures are being established, during which no one in
the state is legally authorized to pursue the affected occupation.

This problem can be avoided by staggered implementation, delaying the effective date
of the mandatory licensing requirement until the administering agency has had time to get
organized and is ready to do business. For example:

SECTION 14. This Act takes effect January 1, 2024,
except that Section 204.151, Occupations Code, as added
by this Act, takes effect January 1, 2025. [Section204.151
establishes the licensing requirement.]

If enforcement of a mandatory licensing requirement is accomplished through imposition
of a penalty, the effective date of the penalty provision should be delayed to the same
effective date as the mandatory licensing provision.

(I) Drafting considerations. An appropriate effective date can be critical to the orderly
implementation of a new law. The larger body of law within which the new law will operate
sometimes provides guidance regarding an appropriate effective date. A change in sales tax
law, for example, might create less confusion if it takes effect on the first day of an existing
reporting period instead of during one, and a change in a requirement, qualification, or
exemption that is determinable on a specific annual date, such as property tax exemptions
determined as of January 1, could most easily be administered by becoming effective on
that date. The establishment of a new program before funding is available creates obvious
difficulties. For this reason, many laws requiring state funding are drafted to take effect on
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the first day of a state fiscal biennium, and many laws requiring local funding are drafted
to take effect on the first day of the local government’s state fiscal year, which varies but is
often October 1.

Another consideration with a new program is whether rules under the program must
be adopted for the program to work; it is often necessary to have rulemaking provisions
take effect before portions of the act that are dependent on the rules become effective. A
drafter should be aware, however, that Section 2001.006, Government Code, expressly
permits state agencies to adopt rules or take other administrative action in preparation for
implementation of a statute that has become law but has not yet taken effect.! The question
of notice must also be considered, particularly if affected persons may need time to adjust
their conduct to a new law. Attention to the effective date issue at the drafting stage can
save much trouble later on.

" Rules adopted in preparation for implementation of legislation may not take effect earlier than the legislation being implemented.
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CHAPTER 4
JOINT RESOLUTIONS TO AMEND TEXAS CONSTITUTION

SEC. 4.01. INTRODUCTION. Section 1, Article XVII, Texas Constitution, provides
that the legislature may propose amendments to the state constitution “by a vote of two-
thirds of all the members elected to each House.” Amendments may be proposed “at any
regular session, or at any special session when the matter is included within the purposes
for which the session is convened.”

Although the constitution does not specify that a particular type of legislative document
be used to propose a constitutional amendment, a joint resolution is the legislative document
traditionally used for that purpose in Texas. House Rule 9, Section 1, requires the use of a
joint resolution to propose a constitutional amendment in the house.” Senate rules, while
not expressly imposing such a requirement, clearly assume that a joint resolution will be
used to propose a constitutional amendment in the senate.?

Joint resolutions proposing constitutional amendments differ from bills in form. The parts
of a joint resolution and the sections of this chapter where those parts are discussed are:
* introductory formalities:
* heading (Sec. 4.02)
* title or caption (Sec. 4.03)
* resolving clause (Sec. 4.04)
* amendatory sections (Sec. 4.05)
* repealers (Sec. 4.06)
* temporary provisions (Sec. 4.07)
» effective date (Sec. 4.08)
* unnecessary provisions (Sec. 4.09)
e submission clause (Sec. 4.10)

This chapter concludes with a discussion in Section 4.11 of the permissible scope of a
single proposed amendment.

SEC. 4.02. HEADING. The heading of a joint resolution is similar to the heading of a
bill, except that the blank for the resolution number is labeled * J.R.” See Section 3.02
of this manual for an explanation of the use of blanks in the final draft of a bill. The heading
of a final draft of a joint resolution as delivered to the author appears as follows:

.J.R. No.

By:

"House Rule 9, Section 1, 87th Legislature, provides that a proposed constitutional amendment “shall take the form of a joint resolution.”
2 See Senate Rules 10.01-10.03, 87th Legislature, and the accompanying commentary in the Texas Legislative Manual.
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SEC. 4.03. TITLE OR CAPTION. A proposed constitutional amendment is not subject
to the constitutional title (or caption) rule applicable to bills.! Nevertheless, as a matter of
practice in the house and senate, a title, similar in format to a bill title, is always included in
a joint resolution. It appears as follows:

A JOINT RESOLUTION

proposing a constitutional amendment relating to the
manner in which a wvacancy in the office of lieutenant
governor is to be filled.

The title must contain a description of the subject of the amendment and be introduced with
the phrase “proposing a constitutional amendment . . . .” The singular term “amendment”
should be used even if the resolution proposes changes in two or more distinct provisions of
the constitution, proposes two or more discrete additions to the constitution, or proposes a
combination of additions and changes in existing provisions. The plural term “amendments”
is appropriate only if the resolution proposes distinct amendments, each of which is to be
submitted under a separate ballot proposition.?2 The subject of the amendment should be
described in general terms, omitting any reference to the specific sections of the constitution
affected or to other detail.

SEC. 4.04. RESOLVING CLAUSE. Unlike a bill, a joint resolution is not subject to
the constitutional requirement of an enacting clause.® As a matter of practice, however, a
resolving clause is used for a joint resolution in the same manner as an enacting clause is
used for a bill.* The following language is used for the resolving clause:

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SEC. 4.05. AMENDATORY SECTIONS. The substance of the proposed constitutional
amendment is contained in one or more sections drafted in the same format used to
draft amendatory sections of a bill. Each section specifies the particular provision of the
constitution to be amended and states that it is amended “to read as follows,” with the
changes in the amended text indicated by underlining and bracketing as is done in a bill.®

Although the constitutional rule against “blind amendment” is probably inapplicable to
proposed constitutional amendments,® it is customary to draft proposed amendments as
if the rule applied, reproducing at length the entire section or subsection to be amended.
This practice makes the effect of a proposed amendment more obvious to the reader.

An amendatory section of a joint resolution appears as follows:

SECTION 1. Article VIII, Texas Constitution, 1is
amended by adding Section 1-m to read as follows:

' See Section 3.03 of this manual, discussing title and caption rules applicable to bills. See also Section 35, Article lll, Texas Constitution,
which, by its own terms, applies only to bills. However, house precedents assert that by operation of House Rule 9, Section 1(a), most
recently adopted for the 87th Legislature, certain caption rules contained in Rule 8, Section 1, apply to house joint resolutions proposing
constitutional amendments. See H.J. of Tex., 84th Leg., R.S. 1405-1406 (2015); H.J. of Tex., 83rd Leg., R.S. 1615-1616 (2013).

2 See Section 4.11 of this manual concerning the permissible scope of a single proposed amendment.

3 See Section 29, Article Ill, Texas Constitution, which applies only to bills.

4 See Section 3.04 of this manual for a discussion of the use of an enacting clause in a bill.

5 See Section 3.10(h) of this manual.

6 See Section 36, Article Ill, Texas Constitution, and Section 3.10(d) of this manual.
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Sec. 1-m. The legislature by general law may authorize
a taxing unit to grant an exemption or other relief
from ad valorem taxes on property on which a water
conservation initiative has been implemented.

As is shown in this example, sections of the constitution are not drafted with official headings.
However, unofficial headings are usually supplied in published versions of the constitution.’

SEC. 4.06. REPEALERS. A repealerin ajoint resolution is drafted in the same format
used to draft a repealer in a bill.2 For example:

SECTION 3. Section 24, Article XVI, Texas Constitution,
is repealed.

SEC. 4.07. TEMPORARY PROVISIONS. (a) Overview. A temporary provision
may be included in a joint resolution for a variety of reasons. For example, a temporary
provision is commonly used as a saving provision or a transition provision. A temporary
saving provision “saves” from the application of a new or amended constitutional provision
certain conduct or legal relationships that occurred before or existed on the effective date
of the constitutional amendment. A temporary transition provision provides for the orderly
implementation of the constitutional amendment.

(b) Placement in the constitution. Although temporary provisions in joint resolutions
are similar in many ways to saving and transition provisions in bills, there are differences.
The most obvious difference is the placement of temporary provisions within the existing
body of laws. A temporary provision in a joint resolution is drafted as a direct amendment
to the constitution. In contrast, a provision of only temporary significance in a bill ordinarily
is not drafted as a direct amendment to an existing statute. Instead, it is drafted as a
freestanding, nonamendatory section of the bill and is usually printed only in publications
containing the texts of bills rather than compiled statutes or as a notation in a compilation
of statutes following the text of the existing statute. Its terms are as forceful as those of
any other part of a bill, but because the saving or transition provision acts on the law for a
limited time, the provision is not placed in a part of the bill that would require it to be printed
after it has become obsolete.

The conventional wisdom is that all terms relating to the operation of a constitutional
amendment, once adopted, must be prepared as amendments to the constitution. A
reason for this belief is that constitutional provisions, being superior to other laws, cannot
be qualified or explained according to terms that are in a document of lesser legal stature.
Also, the voters, rather than the legislature, give effect to a constitutional amendment, and
they vote literally to adopt what is characterized on the ballot proposition as an “amendment,”
as opposed to voting on the whole “resolution.”

Excluded from this principle by common sense is the repealer, because it amends by
removing language from the constitution rather than by adding to it.

' The Texas Constitution maintained by the legislative council at https://statutes.capitol.texas.gov was designated by the Texas
Legislature in Chapter 159 (H.B. 402), Acts of the 86th Legislature, Regular Session, 2019 (Subchapter E, Chapter 2051, Government
Code), as the official text of the constitution. See Section 8.14 of this manual.

2 See Section 3.11 of this manual.
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(c) Expiration date. A temporary provision inserted into the constitution should contain
an expiration date. Because the constitution is relatively difficult to amend, a provision that
is not of lasting significance should not be allowed to clutter the document after it prescribes
the necessary details related to the operation of the constitutional amendment.

(d) Example. See the following example of a section proposing a temporary
constitutional provision:

SECTION 2. The following temporary provision is added
to the Texas Constitution:

TEMPORARY PROVISION. (a) This temporary provision
applies to the constitutional amendment proposed by the
87th Legislature, Regular Session, 2021, authorizing
the legislature to provide for an exemption from ad
valorem taxation of all or part of the market value of
the residence homestead of the surviving spouse of a
member of the armed services of the United States who
is killed or fatally injured in the line of duty.

(b) The amendment to Section 1-b(m), Article VIII,
of this constitution takes effect January 1, 2022, and
applies only to a tax year beginning on or after that
date.

(c) This temporary provision expires January 1, 2023.

SEC. 4.08. EFFECTIVE DATE OF CONSTITUTIONAL AMENDMENT. Section 1,
Article XVII, Texas Constitution, does not state when an adopted constitutional amendment
becomes part of the constitution. The issue of what date an adopted amendment to the
constitution becomes effective was before Texas courts as early as 1892." The consistent
interpretation made by Texas courts has been that an amendment takes effect as part of
the constitution on the date of the official canvass of election returns showing adoption.?
Under current law, that date is:

(1) not earlier than the 15th or later than the 30th day after election day; or

(2) for an election held on the date of the general election for state and county officers,
not earlier than the 18th or later than the 33rd day after election day.?

In some cases this effective date is appropriate, as when a constitutional amendment
merely authorizes the legislature by general law to take an action. However, a different
effective date may be necessary in other cases. For example, a constitutional amendment
involving the collection of taxes may need to take effect at the beginning of a new tax year
to avoid affecting taxes for the year in which the election on the constitutional amendment
is held. In cases that call for an effective date later than the date of the canvass provided
by the Election Code, the drafter should specify the appropriate effective date in the text of
the amendment.

' Tex. Water & Gas Co. v. City of Cleburne, 21 S.W. 393 (Tex. App. 1892, no writ).
2 Torres v. State, 278 S.W.2d 853 (Tex. Crim. App. 1955).
3 Section 67.012, Election Code.
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Of course, the amendment may be drafted to include language such as “beginning
with the 2023 tax year” or “beginning with the report due for December 2024.” The cleaner
approach, however, is to insert a separate section or subsection that provides a specific
effective date for the amendment. With this approach, the drafter should add the separate
section or subsection in the form of a temporary provision as discussed in Section 4.07 of
this manual.

SEC. 4.09. UNNECESSARY PROVISIONS. (a) “Self-enacting” clause. Occasionally,
a constitutional amendment is proposed or adopted that declares itself to be “self-enacting”
or “self-executing.” A self-enacting or self-executing amendment is one that prescribes all
details necessary for giving effect to the amendment without the need for other legislation
to implement those details. Drafters should not use the “self-enacting” clause because it is
the prescribing of those necessary details that makes an amendment self-enacting, not the
fact that the amendment describes itself as self-enacting. Even if an amendment describes
itself in that way, the amendment is in fact not self-enacting and will not be so construed if
it fails to provide those necessary details.

(b) Validation of anticipatory legislation. In the past, language was sometimes
added to a constitutional amendment stating substantially as follows:

Should the legislature enact any enabling laws in anticipation of this
amendment, no such law shall be void by reason of its anticipatory nature.

Such a provision is not necessary. The legislature may condition any legislation on the
adoption of a constitutional amendment, and the bill is not void because of its anticipatory
nature.’

SEC. 4.10. SUBMISSION CLAUSE. (a) Purpose of clause. The last section
of a joint resolution proposing a constitutional amendment is the submission clause, the
purpose of which is to specify the date of the election on the proposed amendment and the
wording of the ballot proposition. The following standard form is used:

SECTION 3. This proposed constitutional amendment
shall be submitted to the voters at an election
to be held (DATE). The ballot shall be printed to
permit [or “provide for”] voting for or against the
proposition: “(WORDING OF BALLOT PROPOSITION) .”

(b) Election date. In prescribing the mode by which the constitution is to be amended,
Section 1, Article XVII, Texas Constitution, provides that “[t]he date of the elections shall be
specified by the Legislature.”

It is the client’s prerogative to decide the date of the election at which the constitutional
amendment is to be submitted to the voters. If the client does not prefer a particular date,
the general practice of the legislative council drafting attorneys is to provide for submission of
the amendment on the uniform election date in November, which is the first Tuesday after the
first Monday in November.? The drafter then must determine whether to use the November
date in an odd-numbered year or an even-numbered year. For an amendment proposed

' See Galveston, B. & C. N. G. R. Co. v. Gross, 47 Tex. 428 (1877); see also Section 3.14(qg) of this manual for a discussion of effective
dates for statutes contingent on the adoption of constitutional amendments.
2 See Section 41.001, Election Code.
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in a regular session of the legislature, the November date in the same odd-numbered year
as the regular session is the date most often used. An advantage of using that date is that
it will result in a timely submission of the amendment to the voters. A disadvantage is that
the date will result in a statewide special election on the proposed amendment since no
other statewide election is ordinarily scheduled for that date.’

Occasionally, for a constitutional amendment proposed in a regular session of the
legislature, the uniform election date in November of the even-numbered year following the
regular session is used. A disadvantage in using that date is that it will delay submission of
the amendment to the voters. An advantage is that the date will preclude a special election
by causing the amendment to be submitted on the date of the regular statewide general
election.

A joint resolution proposing a constitutional amendment may be amended after introduction
to provide a different election date if necessary. (When drafting such an amendment, the
drafter should carefully review the rest of the resolution to determine whether other dates
or provisions must be changed to conform to the changed election date.)

The legislature occasionally wishes to submit a constitutional amendment at the earliest
possible date after passage of the resolution. Because of the time required to comply with
the procedural requirements applicable to elections on proposed amendments, the earliest
possible date on which such an election can be held under current election law is about 70
days after passage of the resolution,? and that schedule can be met only if the secretary
of state and attorney general act as quickly as possible in carrying out their constitutional
duties relating to preparation and approval of an analysis of the proposed amendment.

(c) Ballot proposition. The ballot proposition should be a simple affirmative statement
of the substance of the proposed amendment. In response to legal challenges to a
proposed constitutional amendment on the ground that the ballot proposition is inaccurate
or misleading, courts have held that the role of the ballot proposition is to identify a proposed
amendment in a way that distinguishes it from the other proposed amendments on the
ballot.® The Texas Supreme Court has further held that the ballot language must “substantially
submit” the measure by describing the “character and purpose” of the amendment.*

A drafter should give considerable attention to the wording of a ballot proposition when
drafting a joint resolution. If the joint resolution is approved by the legislature, the ballot
proposition as it is written in the joint resolution is what will appear on the ballot. The drafter
should strive to draft a ballot proposition that is accurate, concise, and written in plain English,
so that the effect of the joint resolution may be easily understood by the typical voter. The
ballot proposition does not need to contain a lengthy or exhaustive explanation of the effect
of the amendment, and the degree of precision that may be needed in the amendment itself
is often inappropriate on the ballot. Legal or technical jargon should be avoided in favor of
clear, simple language. These propositions, which appeared on past ballots, illustrate the
type of wording a drafter should strive for:

H.J.R. 48, 70th Legislature, Regular Session:  “The constitutional amendment
to limit school tax increases on the residence homestead of the surviving
spouse of an elderly person if the surviving spouse is at least 55 years of age.”

' See Section 7.86 of this manual, which lists the November election dates through 2034.

2 This schedule does not apply to an election to be held on a uniform election date. Under Section 3.005(c), Election Code, an election
to be held on a uniform election date must be ordered not later than the 78th day before election day.

3 See, e.g., Hill v. Evans, 414 S.W.2d 684 (Tex. App.—Austin 1967, writ ref'd n.r.e.) and Dacus v. Parker, 466 S.W.3d 820 (Tex. 2015).

*Dacus, 466 S.W.3d at 828.
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H.J.R. 23, 78th Legislature, Regular Session:  “The constitutional amendment
permitting refinancing of a home equity loan with a reverse mortgage.”

H.J.R. 79, 79th Legislature, Regular Session:  “The constitutional amendment
authorizing the legislature to provide for a six-year term for a board member
of a regional mobility authority.”

S.J.R. 5, 84th Legislature, Regular Session: “The constitutional amendment
dedicating certain sales and use tax revenue and motor vehicle sales, use, and
rental tax revenue to the state highway fund to provide funding for nontolled
roads and the reduction of certain transportation-related debt.”

Because they serve similar purposes, the caption and ballot proposition for a proposed
constitutional amendment are often drafted using identical language. However, in some
cases, it may be advisable to include more specific language in the ballot proposition to give
the voters a more complete summary of the proposal. For example, the caption to H.J.R.
77, 87th Legislature, Regular Session, 2021, read, “[P]roposing a constitutional amendment
to increase the maximum amount of the local option residence homestead exemption from
ad valorem taxation by a political subdivision.” However, to provide the voters with a clearer
sense of what the proposal would do, the ballot proposition included an additional detail
in the form of the actual proposed increase in the maximum amount of the exemption and
read as follows:

“The constitutional amendment to increase the maximum amount of the
local option residence homestead exemption from ad valorem taxation by a
political subdivision from 20 percent to 100 percent.”

SEC. 4.11. PERMISSIBLE SCOPE OF AMENDMENT. Section 1, Article XVII, Texas
Constitution, does not mention the permissible scope of a single constitutional amendment.
In practice, the legislature has interpreted this provision as vesting it with broad discretion
concerning the scope of a single amendment. As long ago as 1891 the legislature by a single
resolution proposed a wholesale revision of the entire judiciary article of the constitution,
which was approved by the voters.

The only judicial interpretation of the permissible scope of a proposed amendment was
a 1948 court of civil appeals case involving a 1947 amendment establishing a method for
funding state college construction. Several arguments against the validity of the amendment
were raised, including the argument that it contained several distinct proposals that should
have been submitted to the voters as separate amendments. In overruling this contention,
the court said:

Art. 3, Sec. 35, of the Constitution provides that no legislative bill, except
appropriation bills, shall contain more than one subject.

Significantly, it seems to us, there is no such limitation upon proposed
amendments to the Constitution. To limit a constitutional amendment to one
subject would be to place a restriction upon the right of the legislature to
propose and the people to adopt an amendment to the Constitution which is
not contained in such document.” (Emphasis added.)

" Whiteside v. Brown, 214 S.W.2d 844 at 850 (Tex. App.—Austin 1948, writ dism’d).
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Whether the legislature may, through the ordinary amendment process, propose a
complete revision of the constitution as a single amendment is another question, one no
Texas court has ever had to answer. The courts in other states are divided on the issue.’

In 1975 the legislature by a single resolution proposed a virtually complete revision of the
constitution, but the revision was proposed as eight distinct amendments, each pertaining
to a different part of the constitution, and each of which was ultimately defeated by the
voters.? The 1975 proposal was an attempt to salvage the work of the 1974 constitutional
convention, authorized by a 1972 constitutional amendment.® That convention, of which
every member of the legislature was an ex officio member, although authorized to submit
a proposed new constitution, was unable to obtain the two-thirds vote required by the
constitutional amendment providing for the convention.

The fact that the most recent attempt to submit a completely new constitution to the voters
of Texas as a single proposal was through the 1974 constitutional convention, specifically
authorized by a constitutional amendment, contributes to a widely held assumption that the
legislature lacks authority under Section 1, Article XVII, to propose a new constitution as a
single amendment. This assumption may well be wrong.

It is worth noting that the same legislature that proposed the amendment providing for
the 1974 constitutional convention also proposed an amendment to Section 1, Article XVII,
that changed the wording of the first sentence of that section to expressly authorize the
proposal of amendments “revising” the constitution.* This amendment was later adopted
by the voters.

In view of the specific constitutional authorization of amendments “revising” the constitution,
the legislature’s own broad construction of its amendment authority as evidenced by the
1891 complete revision of the judiciary article, and the approval by the court of civil appeals
of the 1947 college funding amendment, it is difficult to argue for a restrictive interpretation
of Section 1, Article XVII. That section likely would be interpreted to permit the legislature to
propose single amendments that are sweeping in scope, perhaps including even a complete
revision of the constitution.

' See Braden et al., The Texas Constitution: An Annotated and Comparative Analysis, pp. 824-826.
2 See H.J.R. 7, 64th Legislature, Regular Session, 1975.

3See H.J.R. 61, 62nd Legislature, Regular Session, 1971.

4 See H.J.R. 68, 62nd Legislature, Regular Session, 1971.
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CHAPTER 5
OTHER RESOLUTIONS

SEC. 5.01. INTRODUCTION. The resolution is the vehicle for a range of legislative
and nonlegislative actions besides amendment of the Texas Constitution. This chapter
discusses the principal parts of a resolution and the function of each (Sec. 5.02), then reviews
the principal types of resolutions, other than resolutions to amend the state constitution,
and their uses. The types of resolutions and their principal parts are:

* concurrent resolutions generally (Sec. 5.03)

* concurrent resolutions granting permission to sue the state (Sec. 5.04)

* simple resolutions (Sec. 5.05)

* captions for simple and concurrent resolutions (Sec. 5.06)

* resolutions relating to amendment of the United States Constitution (Sec. 5.07)
* member resolutions (Sec. 5.08)

SEC. 5.02. PARTS OF A RESOLUTION. (a) The heading. The heading of a joint,
concurrent, or simple resolution is constructed in much the same manner as the heading
of a bill. Member resolutions do not have a heading. The heading of a final draft of a
concurrent resolution as it is delivered to the author appears as follows:

By: _.C.R. No.

The heading of a final draft of a simple resolution appears as follows:

By: H.R. No.
OR

By: S.R. No.

The heading of a final draft of a joint resolution appears as follows:

By: _.J.R. No.

(b) The title. Just after the heading of each resolution is a title, which simply identifies
the document. The title of a concurrent resolution appears as follows:

CONCURRENT RESOLUTION
The title of a simple resolution or member resolution appears as follows:

RESOLUTTION

The title of a joint resolution, except one used to ratify an amendment to the U.S. Constitution
(see Section 5.07(c) of this manual), to call for a U.S. constitutional convention (see
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Section 5.07(d) of this manual), or to amend the Texas Constitution (see Section 4.03 of this
manual), appears as follows:

A JOINT RESOLUTION

(c) The preamble. The preamble of a resolution supplies general information or
arguments that give a reason for the action that is proposed in the resolution. A preamble
IS not a necessary part of a resolution but is often viewed as the most important because it
provides a forum for presenting ideas and expressing sentiments. A preamble is not used
in a resolution that:

» establishes or amends the rules of procedure of the legislature
 calls for sine die adjournment

* authorizes the adjournment of either house for more than three days
e proposes an amendment to the Texas Constitution

A preamble is drafted in this form:

WHEREAS, Texas has a large number of laws relating
to persons with disabilities, and those laws are spread
throughout the state’s statutes; and

WHEREAS, A compilation and explanation of those laws,
including an index, cross-references, and notes on the
purpose of this legislation, would be a useful tool not
only for persons with disabilities but also for agencies
and organizations serving those persons; now, therefore,
be it

[RESOLVED . . . .]

(d) General substantive provisions. The substantive provisions of a resolution may
be classified into two major categories:

(1) the declaration of intention or adoption of a course of action; and
(2) subordinate provisions for carrying out the main intention or course of action.

General substantive provisions appear in this form:

RESOLVED, That the 88th Legislature of the State of
Texas hereby request the Texas Legislative Council to
make a compilation of state laws relating to persons
with disabilities that would include the text of all
such laws, appropriate annotations, explanations, and
a comprehensive index; and, be it further

RESOLVED, That the council staff be authorized to
request the assistance of private organizations, state
agencies, and knowledgeable individuals as needed in
the discharge of its duties relating to this project.
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The examples above follow the traditional practices of capitalizing “WHEREAS” and
“RESOLVED” for emphasis, capitalizing the first letter of each word immediately following
‘WHEREAS” or “RESOLVED,” and constructing the resolution as a single complex sentence.

SEC. 5.03. CONCURRENT RESOLUTIONS GENERALLY. (a) Introduction. A
concurrent resolution must be adopted by both houses of the legislature and deals with a
matter that is of interest to the entire legislature. Because this type of resolution requires
the concurrence of both houses, it usually must be presented to the governor for signing
before it can take effect.” Either house may initiate a resolution to be concurred in by the
other house. A concurrent resolution must be used to:

* establish or amend the joint rules of procedure of the legislature
» designate an official state symbol

» adopt an official place designation

* authorize a joint session of the legislature

* instruct the enrolling clerk of the applicable house to make minor clerical corrections
on enrollment of a bill or resolution that has passed both houses

* authorize adjournment of either or both houses for more than three days
* provide for sine die adjournment of the legislature

Either a concurrent resolution or a simple resolution may be used to:

* recognize a group or individual, commemorate a special occasion, welcome or
invite a distinguished guest, or pay tribute to the life of a deceased individual

» endorse a policy, position, or course of action

* petition or memorialize the U.S. Congress, the president, or other persons or entities
in the federal government, expressing an opinion or requesting action

» direct a state agency, commission, or board to take an action

(b) Corrective resolutions. Concurrent resolutions instructing the enrolling clerk of
the applicable house to make corrections on enrollment of a bill or resolution are customarily
known as corrective resolutions. Grammatical, technical, and typographical errors are
the types of mistakes this form of resolution is most commonly used to correct. In writing
directions to the enrolling clerk, the drafter should follow the conventions used in the drafting
of committee and floor amendments described in Section 6.03 of this manual. Corrective
resolutions should originate in the chamber of origin of the bill being corrected and should
instruct the enrolling clerk of that chamber to make the corrections. The following is an
example of a corrective resolution for a house bill:

By: _—.C.R. No.

CONCURRENT RESOLUTION

WHEREAS, House Bill 1483 has been adopted by the house of
representatives and the senate; and

" Section 15, Article IV, Texas Constitution, expressly excepts from this requirement resolutions on questions of adjournment. Precedent
has also excepted resolutions about purely internal concerns of the legislature, such as resolutions adopting joint rules.
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WHEREAS, The bill contains technical and typographical errors
that should be corrected; now, therefore, be it

RESOLVED by the 87th Legislature of the State of Texas, That
the enrolling clerk of the house of representatives be instructed
to make the following corrections:

(1) In SECTION 1 of the bill, in added Section 551.125(b) (1),
Government Code, strike “meeting” and substitute “meaning”.

(2) In SECTION 6 of the bill, in amended Section 2308.314(a),
Government Code, strike “[the—committee]” and substitute “the
[committes]”.

(3) Strike SECTION 22 of the bill and substitute the following:

SECTION 22. Section 13.156, Education Code, is repealed.

SEC. 5.04. CONCURRENT RESOLUTIONS GRANTING PERMISSION TO SUE STATE.
(a) Introduction. For centuries the doctrine of sovereign immunity, common to some
degree among all recorded systems of law, shielded government from accountability for
torts it committed against private individuals or entities. Courts and statutes have created
doctrinal exceptions through which recovery against the government is possible,! but the state
and, to a lesser extent, its subdivisions are still immune from liability in many circumstances.
The legislature by statute may waive immunity from liability and by statute or resolution waive
immunity from suit in cases in which the state is alleged to be liable. It is with immunity from
suit that this section is concerned.

A drafter who does not specialize in preparing resolutions granting the state’s permission
to be sued probably cannot give a client advice about the possibilities for recovery in a
particular instance but should be generally familiar with the types of provisions that can be
effectively included in a resolution granting permission to sue.?

(b) Form of permission. The usual legislative vehicle for grants of permission to
sue the state is a concurrent resolution (although permission also may be given by special
law). A concurrent resolution is preferred because it can take effect immediately on the
governor’s signature without the two-thirds vote required for a bill to take immediate effect.?

Chapter 107, Civil Practice and Remedies Code, provides general rules applicable to
all resolutions granting permission to sue the state.

(c) Effect of permission. The only effect of a legislative grant of permission to sue the
state is a waiver of the state’s immunity from suit. This is true whether or not the resolution
recites a reservation of defenses.* Several cases have held that it is a violation of Section

' See, for example, Chapters 101 and 104, Civil Practice and Remedies Code. Chapter 101 expressly waives immunity from suit as
well as immunity from liability; therefore, no further legislative permission is required in a circumstance to which that chapter applies.

2 For a discussion of the scope of the state’s liability, see 55 Tex. L. Rev. 719 (1977).

3 A drafter contemplating preparing a special bill granting permission to sue the state needs to be aware of the constitutional restrictions
on special laws provided by Section 56, Article Ill, Texas Constitution, and judicial decisions construing that section.

4 See, for example, State v. McKinney, 76 S.W.2d 556 (Tex. App.—Beaumont 1934, no writ), and State v. Brannan, 111 S.W.2d 347
(Tex. App.—Waco 1937, writ ref'd).
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3, Article |, Texas Constitution, for the state to waive immunity from liability in a specific suit
because it results in granting to the beneficiary of the waiver a right that others do not have.'

Section 107.002, Civil Practice and Remedies Code, establishes the effect of permission
granted by resolution. A resolution may not alter the effect of the permission described by
that section but may further limit the available relief.

(d) Strict construction of grant of permission. Courts have stated that laws in
derogation of the state’s sovereignty are to be strictly construed, but this typically has resulted
only in producing determinations that grants of permission are not effective to waive liability.
A grant will not be narrowly or technically construed to deny a suit.?

A statement of facts, included in a resolution, that indicates a cause of action probably
will support any cause of action arising out of those facts. However, at least one court has
stated in dictum “the suit must follow the clear intent of the Legislature expressed in the
resolution.”® For this reason, it is probably the better practice to avoid the potential problem
by not stating the theory of recovery in the resolution but rather stating only the facts, that
the claimant alleges that the state is liable, and that the claimant is authorized to bring suit
for whatever relief to which the claimant may be entitled based on those facts.

(e) Conditions on bringing suit. Section 107.002, Civil Practice and Remedies Code,
imposes the general conditions on bringing a suit against the state. However, under Section
107.004, the resolution granting permission to sue may impose additional conditions on the
bringing of the suit.* The most common condition imposed is the specifying of the county
in which the suit may be brought. This becomes a jurisdictional, not venue, requirement;
therefore, the county designated may be a county in which the suit could not properly
be maintained under the general venue statute (under which venue is not a jurisdictional
requirement).

Under Section 107.002(a)(2), Civil Practice and Remedies Code, the suit must be filed
before the second anniversary of the effective date of the resolution. The resolution may
provide for a shorter filing period. Although either filing period may be shorter than is
provided under the statute of limitations,® a resolution may not extend the statutory limit in
a particular case.® It is important to remember that when legislative permission is required
for a suit against the state, the statute of limitations does not begin to run until permission
to sue takes effect (although the equitable doctrine of laches may bar some old claims).

When permission to sue the state is granted by resolution, the state is subject to rules of
evidence and procedure to the same extent as any other litigant in a particular circumstance,
regardless of any recitation that might appear in the resolution.”

' Matkins v. State, 123 S.W.2d 953 (Tex. App.—Beaumont 1939, writ dism’d, judgm’t correct); State Highway Dep't v. Gorham, 162
S.W.2d 934 (Tex. 1942); Martin v. Sheppard, 201 S.W.2d 810 (Tex. 1947).

2 State v. Hale, 146 S.W.2d 731 (Tex. 1941); Commercial Standard Fire and Marine Co. v. Comm’r of Ins., 429 S.W.2d 930 (Tex.App.—
Austin 1968, no writ).

3 State v. Lindley, 133 S.W.2d 802, 805 (Tex. App.—Dallas 1939, writ dism’d, judgm’t correct).

4 Martin v. State, 75 S.W.2d 950 (Tex. App.—EI Paso 1934, no writ).

5 Tex. Mexican Ry. Co. v. Jarvis, 15 S.W. 1089 (Tex. 1891); State v. Williams, 326 S.W.2d 551 (Tex. App.—Austin 1959), rev’'d on other
grounds, 335 S.W.2d 834 (Tex. 1960).

6 Buford v. State, 322 S.W.2d 366 (Tex. App.—Austin, writ ref'd n.r.e.), cert. denied, 361 U.S. 837 (1959).

7 State v. Stanolind Oil & Gas Co., 190 S.W.2d 510 (Tex. App.—Beaumont 1945, writ ref'd); Tex. Dep't of Corrs. v. Herring, 513 S.W.2d
6 (Tex.), aff'd, 513 S.W.2d 6 (Tex. 1974); State v. Jasco Aluminum Prods. Corp., 421 S.W.2d 409 (Tex. App.—Austin 1967, no writ).
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(f) Form of resolution. The following form is used for resolutions granting permission
to sue the state:’

By: _—.C.R. No.

CONCURRENT RESOLUTION

WHEREAS, alleges that:
(1) ; and
(2) ;

now, therefore, be it
RESOLVED by the Legislature of the State of Texas,
That

(is) (are) granted permission to sue the State of Texas

and

subject to Chapter 107, Civil Practice and Remedies Code; and,
be it further

RESOLVED, That the

be served process as provided by Section 107.002(a) (3), Civil
Practice and Remedies Code.

SEC. 5.05. SIMPLE RESOLUTIONS. A simple resolution is voted on only by the
house in which it is introduced and is not sent to the governor for signing. The effect of its
adoption does not go beyond the bounds and the authority of the house that acts on it. A
simple resolution is used to:

» establish or amend the rules of procedure or administrative and budgetary policies
of a single house

* initiate a study by a single house
* name a mascot

Either a simple resolution or a concurrent resolution may be used to:

* recognize a group or individual, commemorate a special occasion, welcome or
invite a distinguished guest, or pay tribute to the life of a deceased individual

* endorse a policy, position, or course of action

* petition or memorialize the United States Congress, the president, or other persons
or entities in the federal government, expressing an opinion or requesting an action

» direct a state agency, commission, or board to take an action

' A drafter may want to add to the form desired limiting conditions (see Subsection (e) of this section).
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SEC. 5.06. CAPTIONS FOR SIMPLE AND CONCURRENT RESOLUTIONS. Each
simple and concurrent resolution is given a caption that serves as a description of the
subject matter or the purpose of that particular resolution. The caption ordinarily does not
appear in the body of the resolution, but a descriptive caption must be provided at the time
a resolution is filed. Although not required by rules or the Texas Constitution, captions for
these types of resolutions are needed for calendars, TLIS, journals, and session laws.

Captions should be succinct and do not have to match the resolving clause of the
resolution as long as the general purpose of the resolution is accurately expressed. The
general convention for such captions is to make the first word the key to identifying the
resolution’s subject matter or purpose.

Congratulatory Resolutions

Captions for congratulatory resolutions typically start with any one of several common
verbs, state the name of the person or entity being honored, and provide a succinct
description of the reason for the recognition. Examples include:

Congratulating David Campbell of Athens on his induction
into the National Freshwater Fishing Hall of Fame.

Commemorating the 100th anniversary of the Rotary Club
of Austin.

Honoring Ambassador Ron Kirk for his service as United
States Trade Representative.

Commending the Dallas/Fort Worth Humane Society for its
service to the community.

Recognizing the San Patricio County 4-H Livestock
Ambassadors for their work in the community.

Memorial Resolutions

Captions for memorial resolutions generally begin with “In memory of . . .” and then
name the person and give the person’s hometown. For example:

In memory of the Honorable M. A. Taylor of Waco.

Other Simple and Concurrent Resolutions

Other types of simple and concurrent resolutions include those relating to legislative
policy and procedural matters. Examples of appropriate captions include:

Granting the legislature permission to adjourn for more
than three days during the period beginning on Wednesday,
January 18, 2023, and ending on Tuesday, January 24,
2023.
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Inviting the chief justice of the Supreme Court of Texas
to address a joint session of the legislature on March
6, 2023.

Encouraging participation in the National Fire Protection
Association’s Firewise Communities program.

Requesting the creation of a joint interim committee
to study education policy as it relates to developing
a skilled workforce.

Designating the Kemp’s ridley sea turtle as the official
State Sea Turtle of Texas.

Urging Congress to designate election day as a national
holiday.

Directing the Texas Facilities Commission to rename the
State Insurance Building Annex in the Capitol Complex
the John G. Tower State Office Building.

If a resolution serves a dual purpose and one of those purposes is related to legislative
policy and the other is congratulatory, the policy-related issue should be the primary element:

Designating Jewett as the Sculpture Capital of Texas and
commemorating the third annual Leon County Art Trail.

SEC. 5.07. RESOLUTIONS RELATING TO AMENDMENT OF UNITED STATES
CONSTITUTION. (a) Categories. There are three categories of resolutions relating
to amendment of the United States Constitution:

(1) resolutions memorializing or petitioning Congress to propose an amendment;

(2) resolutions requesting that Congress call a convention for proposing
amendments; and

(8) resolutions ratifying an amendment that has been proposed by Congress.

A resolution that memorializes Congress to propose an amendment is a simple expression
of opinion and, as such, may be a simple or concurrent resolution that is subject to the
ordinary rules for those resolutions. Although it is not binding on Congress as is a resolution
calling for a constitutional convention that is adopted by the required number of states,
a resolution memorializing or petitioning Congress is used much more frequently than a
resolution calling for a convention because a convention, once convened, almost certainly
is not restricted to the purpose for which it was called.

Because the United States Constitution provides that the state legislature alone shall
apply to Congress to call a constitutional convention or ratify a proposed amendment, a
resolution that performs one of those actions is not subject to the governor’s approval and
does not have to be included as a subject in the governor’s call for a special session.
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(b) Nomenclature. The rules of procedure of the house of representatives call for the
designation of a resolution ratifying a proposed amendment as a “joint” resolution, rather
than a concurrent resolution. The state constitution is silent on the subject. To eliminate
confusion and facilitate the processing of these resolutions, the designation “joint resolution,”
which in the past has been the usual, but not exclusive, designation, should be consistently
used to distinguish these resolutions from those that are subject to the governor’s approval.
A resolution that simply memorializes Congress, and therefore is subject to gubernatorial
approval, should be designated as a “concurrent resolution.”

(c) Resolution to ratify an amendment. A joint resolution to ratify a proposed
amendment to the United States Constitution requires a caption that identifies its specific
purpose. The caption for this type of resolution is drafted as follows:

A JOINT RESOLUTION

ratifying a proposed amendment to the Constitution of
the United States providing for representation of the
District of Columbia in the United States Congress.

When preparing a resolution to ratify an amendment to the United States Constitution,
a drafter should consider including the text of the proposed amendment in the resolution.
The practice is not mandatory but is a convenient way of providing to the legislators
information that may help determine votes on the resolution. Some ratification resolutions
have included the entire text of the congressional resolution proposing the amendment.
This is informational when Congress specifies ratification deadlines or other procedural
details for legislative actions.’

(d) Resolution to call a convention. A joint resolution to call for a convention to
amend the United States Constitution requires a caption identifying its specific purpose but
otherwise follows the normal resolution format of preamble and substantive provisions. The
caption for a resolution of this type appears as follows:

A JOINT RESOLUTION

applying to the Congress of the United States for a
convention to amend the United States Constitution to
provide for representation of the District of Columbia
in the United States Congress.

SEC. 5.08. MEMBER RESOLUTIONS. This type of resolution is often used to
convey congratulations or condolences to individuals or groups. Member resolutions are
not introduced or acted on by the legislature, so they have only a signature line for the
requesting legislator. Because member resolutions express the sentiments of an individual
legislator and not the house or senate, they cannot effect legislative action. For this reason,
a member resolution cannot “proclaim” or “designate,” but it can “recognize” or “honor.”

' For an example of a ratification resolution that includes the text of the congressional resolution proposing the amendment, see
S.C.R. 1, 62nd Legislature, 2nd Called Session, 1972.
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CHAPTER 6
AMENDMENTS, SUBSTITUTES, CONFERENCE
COMMITTEE REPORTS, AND MOTIONS

SEC. 6.01. INTRODUCTION. The type of amendment discussed in this chapter
is one that proposes to change the text of a bill or resolution during its consideration by the
legislature, as opposed to the amendment of a statute or the constitution.’

A substitute is a type of amendment that is offered as an alternative to a legislative
document under consideration. A complete substitute for a bill or resolution is an alternative
version of the whole bill or resolution. It is called a committee substitute if offered in
a committee, or a floor substitute if offered on the floor by an individual member. An
amendment to only part of a bill or resolution can also be a substitute if it is offered as an
alternative to another amendment under consideration, either in committee or on the floor.
The drafting of this latter type of substitute is not specifically addressed in this chapter
because it is drafted in exactly the same manner as any other simple amendment. It is
considered to be a substitute because of how it is offered rather than how it is drafted.

A conference committee report, as its name indicates, is the product of a conference
committee, which is a joint committee appointed by the lieutenant governor and speaker
of the house to resolve matters in disagreement between the two houses on a bill or
resolution. Like an ordinary committee substitute, it consists of a complete version of the
bill or resolution.

The drafting of these various types of documents and certain motions is addressed in
the remainder of this chapter following a discussion of germaneness, a constitutional and
parliamentary rule that limits the range of amendments that may be made to a legislative
document.

SEC. 6.02. GERMANENESS. (a) Germaneness rule. The essence of the
germaneness rule is that a bill or resolution may not be amended by an amendment on a
different subject. House Rule 11, Section 2, provides:

No motion or proposition on a subject different from the subject under
consideration shall be admitted as an amendment or as a substitute for the
motion or proposition under debate. “Proposition” as used in this section
shall include a bill, resolution, joint resolution, or any other motion which is
amendable.

Amendments pertaining to the organization, powers, regulation, and
management of the agency, commission, or advisory committee under
consideration are germane to bills extending state agencies, commissions,
or advisory committees under the provisions of the Texas Sunset Act . . . .

Senate Rule 7.15 is substantially identical to the first sentence of the house rule.

' Parts of a bill that propose to amend a statute and parts of a joint resolution that propose to amend the constitution are discussed
in Chapters 3 and 4 of this manual, respectively.
2 All references in this chapter to legislative rules are to house and senate rules for the 87th Legislature.
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In addition, Section 30, Article Ill, Texas Constitution, provides that “no bill shall be so
amended in its passage through either House, as to change its original purpose.”

(b) Determining whether an amendment or substitute is germane. The subject or
original purpose of a bill is determined by the body of the bill, notwithstanding the common
misconception that the caption controls in these matters. Although the caption, to the extent
it fulfills its constitutional function, indicates what a bill is about, a “broad” caption does not
broaden the range of possible amendments, nor does a “narrow” caption restrict the range.

Another common misconception is that the amendment of an existing law by a bill
necessarily opens the existing law to any amendment by way of that bill that would be
germane to the subject of the law. Whether a proposed amendment or substitute is germane
to the existing law is beside the point; the proposed amendment or substitute must be
germane to the subject or purpose of the pending bill.2

What matters is whether the text of the bill shows an intent to deal comprehensively with
a broad subject or an intent to deal with only a specific, narrow subject. An omnibus tax bill,
for example, may be a proper host for a broad variety of amendments dealing with almost
any aspect of state taxation, but an amendment to change the rate of the sales tax would
probably not be germane to a bill dealing only with the allocation of cigarette tax revenue.

It is the responsibility of the presiding officer of the senate or house of representatives, or
of the chair of a committee as to legislation in committee, to rule on a point of order raised
under the germaneness rule or Section 30, Article Ill, Texas Constitution.

A drafter should not attempt to give definitive advice about the germaneness of a
particular amendment a member asks to have drafted. However, the drafter should know at
least enough about the subject to advise a member when a possible germaneness problem
exists and to advise the member to consult the appropriate parliamentarian or presiding
officer. Careful review of the house and senate precedents in the Texas Legislative Manual is
helpful for this purpose. As such a review will show, there are so many close cases that are
clearly “judgment calls” that it is unwise to attempt to give categorical opinions on specific
germaneness questions.

(c) Procedural consequences of an adverse germaneness ruling. In deciding
whether to proceed with an amendment of doubtful germaneness, a member will probably
wish to consider the consequences of an adverse ruling. If a point of order asserting that
an amendment is not germane is sustained, the amendment is dead. For a simple floor
or committee amendment, the underlying bill is not affected and the adverse ruling on the
amendment will not kill the bill. However, an adverse germaneness ruling on a committee
substitute is a different matter because the substitute, once reported, replaces the original
bill. If a committee substitute is killed on the floor of either chamber by a point of order that is

" This constitutional rule is repeated as House Rule 11, Section 3, and is cited as a reference at the end of Senate Rule 7.15.
2 The following general statement on germaneness can be found on page 1733 of the house journal for the 58th Legislature, Regular
Session, 1963:

In general, the only purpose of an objection to germaneness is that the proposed amendment is a motion upon
a subject different from that under consideration. Its purpose is to prevent hastily and ill-considered legislation, to
prevent matters from being presented for the consideration of the body which might not reasonably be anticipated.

It is well settled that an amendment to an existing law and relating to the terms of the law rather than to the bill
are not germane. Where an amendment does not vitally affect the entire present law, amendments to that same
law have been held not necessarily germane.

In other words the rule of germaneness applies to the relation between the proposed amendment and the
pending bill; and not to the relation between such amendment and existing law of which the pending bill is amendatory.
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raised on the issue of germaneness, the original bill does not automatically become eligible
for consideration. Instead, the measure must be returned to the committee from which it was
reported in the senate or to the calendars committee in the house, as applicable, to address
the germaneness issue, a process that at least temporarily stops its forward progress.’ In
either house, the sustaining of a germaneness point of order against a committee substitute
late in the session may effectively kill the affected bill because there is not enough time left
for its resurrection.

Rulings on germaneness or Section 30, Article lll, Texas Constitution, are shielded from
judicial review by the enrolled bill rule.? If an ungermane amendment becomes a part of an
act, the validity of the act is not in jeopardy unless (and this is a big “unless”) the amendment
results in a violation of the constitutional one-subject rule (Section 35, Article Ill, Texas
Constitution), compliance with which is not covered by the enrolled bill rule.?

SEC. 6.03. COMMITTEE AND FLOOR AMENDMENTS. (a) Amendment by
reference. The constitutional rule prohibiting amendment by reference* applies only to
the amendment of a statute by an act, not to the amendment of a bill during the legislative
process. It is entirely permissible, and indeed customary, to draft floor and committee
amendments that merely specify how the text of a bill or resolution is to be changed without
setting out the entire text of the affected amendable unit.

(b) Amendment heading. The only formal difference between a floor and committee
amendment for either house is the heading.

A floor amendment is headed as follows:

FLOOR AMENDMENT NO. BY:

The draft amendment is delivered to the client with the lines left blank. The legislator offering
the amendment signs it after “BY,” and an officer of the senate or house enters an amendment
number at the time the amendment is considered.

A committee amendment is headed as follows:

COMMITTEE AMENDMENT NO. BY:

As with a floor amendment, the legislator offering the amendment signs on the “BY” line.
The first line is filled in with an appropriate number by an employee of the committee if the
amendment is adopted.

' See Senate Rule 7.11(b) and House Rule 4, Section 41.

2 See, for example, Parshall v. State, 138 S.W. 759 (Tex. Crim. App. 1911). See Section 8.03 of this manual for a discussion of the
enrolled bill rule.

3 See Section 8.02 of this manual for a discussion of the one-subject rule.

* Section 36, Article Ill, Texas Constitution; see also Section 3.10(d) of this manual.
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(c) Amendment recital. After the heading, there is a recital stating that a specific
legislative document is to be amended, followed by a precise explanation of the amendment.
The drafter must take care to draft the amendment to the version of the document that will
be under consideration when the amendment is offered. More specifically:

IF THE AMENDMENT IS TO BE IT SHOULD BE DRAWN TO:
OFFERED:

In committee in the house of origin The introduced bill

In committee in the other house The engrossment from the house of origin
(the version as passed from the house of
origin)

On second reading in either house The version as reported from committee
in that house

On third reading in either house' The version considered on second
reading, as amended?

Any amendment, other than a third reading floor amendment or an amendment to the
amendment, should be introduced by the recital “Amend _.B. (version of document)
as follows:”, with the specific instructions following directly in the text of the amendment
and, if more than one change is to be made, listed in order of appearance. A third reading
floor amendment should generally be introduced by the recital “Amend __.B. on third
reading as follows:”, followed by specific instructions in the text of the amendment in the
same manner as any other amendment.

An amendment offered but not yet adopted may be amended by offering an amendment
to the amendment. An amendment to the amendment should be introduced by the recital
‘Amend Amendment No. by (Member’'s Name) to __.B. as follows:”, followed
by specific instructions to change the text of the target amendment.

(d) Amendment text. To draft the text of an amendment, it is first necessary to examine
the bill or resolution to be amended and, considering the substantive result desired, determine
exactly how the text of the bill or resolution must be changed. Unless the amendment is
very simple, it is advisable to actually mark up the text of the bill or resolution with whatever
changes are required and use that marked-up text as a guide for drafting the amendment.
An amendment is, in effect, instructions to the officer of the house or senate responsible for
enrolling and engrossing, stating precisely in what respects the text of the bill or resolution
is to be changed.® This manual describes drafting conventions that the legislative council
employs for clarity and precision in setting out instructions that the members and enrolling
clerks can easily follow.

' This type of amendment is rare in the senate because the senate often performs a third reading of the bill immediately after the
second reading of the bill.

2 If an amendment was adopted on second reading, it is often necessary to refer to the amendment in identifying the text to be amended
on third reading. See the discussions of third reading amendments in Subsections (e)(1) and (3) of this section.

3 A point of order may be sustained against consideration of an amendment on the ground that it is indefinite: that is, that it does not
clearly state how the text (as opposed to the effect) of the measure is to be changed. See, for example, page 1055 of the house journal
for the 86th Legislature, Regular Session, 2019.
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(1) Standard vocabulary. A certain vocabulary has evolved for drafting
amendments. The following terms are preferable to any synonyms because their meaning
is clear and participants in the legislative process are accustomed to them:

insert used to provide for the addition of text between two points, as:
between “bananas,” and “oranges,” insert “apples,”; or
on page 14, between lines 14 and 15, insert the following:

add used to add text at the end of a section or other unit (when it is
not possible to insert the text between two existing points), as:
at the end of SECTION 4, add “This section does not apply to

retired members.”

strike used to delete text, as:
strike SECTION 2; or
on page 8, strike lines 14-19

strike and to delete something and put something else in its place, as:
substitute strike “collies” and substitute “bulldogs”

(2) Use of page and line numbers; exception. Most legislative documents have
both page and line numbers to facilitate reference to specific text, and the drafter should use
them to the extent they are available. Otherwise, the drafter must use some other point of
reference to indicate the location of the text of the bill or resolution that would be changed
by the amendment.

For example, the drafter could circumvent the problem created by a lack of page and line
numbers by using additional words to describe the location of the text of the bill or resolution
being changed (e.g., “the third sentence of SECTION 4”) or by using a style of amendment
that will provide additional clarity as to the location of that text (see the discussion of the
style of amendment used for drafting third reading amendments in Subsections (e)(1) and
(3) of this section, in which the drafter compensates for a lack of page and line numbers by
identifying both the applicable section number of a bill and the applicable section of added
or amended law that is targeted by the amendment).

It should be noted that a reference to a specific section of an amendatory bill or joint
resolution can be ambiguous because there may be sections of the bill or resolution with
numbers identical to the sections of law that will be altered by the amendment. Even with a
nonamendatory bill or resolution, it may not otherwise be clear what a given reference to a
“section” in the amendment is intended to mean. If the potential for ambiguity or confusion
exists, the reference to a section must be qualified. For example, the drafter may refer to
“SECTION 5 of the bill” or, if the instruction will consist of both a section of a bill and a section
of law that is proposed for amendment, the item may be phrased as follows: “In SECTION 5
of the bill, in amended Section 11.004, Health and Safety Code, (take the relevant action).”
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(3) Underlining and bracketing. The underlining and bracketing rules of the house
of representatives and senate' apply to committee amendments and substitutes, and it is
customary to prepare all amendments and substitutes to conform to those requirements.
Material should be underlined or bracketed in an amendment or substitute if the material
iIs an amendment to existing law; that is, if it would have been underlined or bracketed
if included in the original bill or resolution.? Underlining or bracketing is not used for the
purpose of indicating changes between the amendment or substitute and the text of the
original bill or resolution.

(4) Placement of punctuation in quoted material. Contrary to ordinary rules of
punctuation, the sentence-ending period in the examples in Subsections (e)(2) and (4) of
this section is placed outside any quoted material. Amendments and substitutes to bills and
resolutions are read literally, and a punctuation mark should be included inside quotation
marks only if it is part of the text affected by the amendment.

(5) Renumbering sections. Drafters are sometimes confused by the effect
of an instruction to renumber sections. If one paragraph of an amendment provides for
renumbering Sections 8-14, should another paragraph of the same amendment refer to
one of the renumbered sections by its “old” or “new” number? Reference should be to the
“old” number because the renumbering does not occur until the bill is actually engrossed
or enrolled, as the case may be, which occurs after all amendments have been considered
and the bill passes to the next step of the legislative process. Even if an amendment that
renumbers Section 9 as Section 10 is adopted, subsequent amendments at the same
reading should continue to refer to the section as Section 9.

A final word about renumbering sections: It is not necessary that a committee or floor
amendment specify exactly how sections are to be renumbered, or even that they will be
renumbered; the enrolling and engrossing staff will take care of necessary renumbering
without being told to do so. Still, it tends to reduce confusion if an amendment that will
require renumbering at least recites “renumber subsequent sections and cross-references
to those sections appropriately” or something to that effect.

(6) Balancing clarity and precision with ease of understanding. In drafting
amendments, drafters should keep in mind that clarity and precision must be balanced with
ease of understanding. For example, it may be clearer to strike a sentence in its entirety
and provide a substitute sentence instead of making numerous individual word changes.
Similarly, a change that is to be made in multiple places in the bill may be more easily
understood if described in a list format. For example:

FLOOR AMENDMENT NO. BY:

Amend H.B. 138 (house committee report) by striking “executive
director” and substituting “commissioner” in each of the following
places it appears:

(1) page 3, lines 4 and 16;
(2) page 4, lines 8, 11, and 20;
(3) page 6, line 3;

" House Rule 12, Section 1(b), and Senate Rule 7.10(b); see also Section 3.10(h) of this manual.
2 See examples of underlining and bracketing in Subsections (e)(2) and (4) of this section.
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(4) page 8, lines 2, 5, 8, and 17; and
(5) page 9, line 10.

Even though an amendment may be precise, it may be confusing for the members and
clerks to attempt to follow a puzzle-like set of instructions. Drafting amendments, like drafting a
bill, is not a mechanical function. Common sense and judgment are as important as technical
compliance with the drafting conventions that the council has developed to provide order and
consistency to the process.

(e) Overview of house style vs. senate style. A drafter should generally use house
style when drafting amendments to be used in the house, and senate style when drafting
amendments to be used in the senate, regardless of whether the underlying bill is a house
bill or a senate bill. Below are general instructions for drafting in both house style and senate
style. Of course, exceptions to this approach exist, particularly in the area of third reading
amendments drafted for house or senate bills that are before the house of representatives
(see below). Also, be sure to remember the emphasis the legislative council places on
the ease of understanding all of the directions contained in an amendment: if the use of a
certain style makes the resulting pattern of the amendment unreasonable and convoluted,
the drafter should deviate from the proposed pattern in that particular situation.

(1) House style. In drafting second reading amendments for the house of
representatives, a drafter should first complete the description of the location of the text to
be amended within the bill or resolution before the drafter describes the action to be taken
with respect to that text. As seen in the example below, the instructions begin by identifying
the page and line number of the change. The instructions continue with a description of
the specific location of the change within the line of text to be amended, the type of action
required, and finally the substantive change. This pattern allows for a quick understanding
of the amendment.

WRITE

On page 3, line 22, between “go” and “away”, insert
\\far// .

DO NOT WRITE

On page 3, line 22, insert “far” between “go” and “away”.

OR
Insert “far” between “go” and “away” on page 3, line 22.
OR
Between “go” and “away” on page 3, line 22, insert
“far”.

In drafting third reading amendments for the house of representatives, a drafter is
unable to rely on page and line numbers for the amendment instructions. Instead, the
drafter must rely on the section numbers of the bill and, if the language to be changed is
amendatory, a description of the section of law that is being added or amended. This will
ensure that the correct section of the bill is referenced and that there is no confusion as to
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what type of section is at issue in the instructions (i.e., section of bill or section of law). The
result mirrors the senate style that is used to draft third reading amendments in the senate,
as shown in Example 8 in Subdivision (2) of this subsection. In addition, if the third reading
floor amendment is drafted to amend a section of a bill that was added or amended on
second reading, the amendment must specify that the drafter is amending the bill as it was
amended by the particular amendment, as shown in Example 9 in Subdivision (2) of this
subsection.

(2) Examples of amendments drafted in house style; exceptions. The following
examples provide guidance in the drafting of amendments for the house of representatives.
The same principles apply to senate floor and committee amendments, but the order of
instructions for those documents should conform with the order given in the examples of
senate amendments.

EXAMPLE 1. Committee amendment to delete an entire sentence:

COMMITTEE AMENDMENT NO. BY:

Amend H.J.R. 18 (introduced version) on page 4, line 17,
by striking “The legislature by general law may provide for
legislative review or approval of rules adopted by agencies in
the executive department.”.

EXAMPLE 2. Floor amendment to a committee substitute to substitute a phrase
and add a sentence:

FLOOR AMENDMENT NO. BY:

Amend C.S.H.B. 49 (house committee report) as follows:

(1) On page 3, line 12, strike “within fifteen days of” and
substitute “not later than the 20th day after [withim—fifteen
days—of]”.

(2) On page 4, line 16, following the period, insert “The
application must be in writing.”. -

EXAMPLE 3. Floor amendment to strike one section of a bill and part of another:

FLOOR AMENDMENT NO. BY:

Amend H.B. 592 (house committee report) as follows:
(1) Strike SECTION 5 of the bill (page 2, lines 15-27).

(2) On page 4, lines 13-14, strike “The district is created to
serve a public use and benefit.”.

(3) Renumber the SECTIONS of the bill appropriately.
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EXAMPLE 4. Floor amendment to a committee amendment:

FLOOR AMENDMENT NO. BY:

Amend Committee Amendment 4 to H.B. 399 on page 14, line 7, by
striking “$25” and substituting “$50 [525]”.

EXAMPLE 5. Floor amendment to a floor amendment:

FLOOR AMENDMENT NO. BY:

Amend Amendment No. by Jones! to C.S.H.B. 99, on page 3,
line 27, by striking “3.4 million” and substituting “2.2 million”.

EXAMPLE 6. Floor amendment to add a new item to a floor amendment:

FLOOR AMENDMENT NO. BY:

Amend Amendment No. by Rivas to C.S.H.B. 11 (page 5, prefiled
amendments packet)? by adding the following appropriately numbered
item to the amendment and renumbering the items of the amendment
accordingly:

() On page 11, between lines 1 and 2, insert the following
appropriately lettered subsection and reletter the subsections of
added Section 2351.153, Occupations Code, and cross-references to
those subsections accordingly:

() A referral under Subsection (c) must be made in a manner
that does not unreasonably delay the provision of service to the
requesting passenger.

EXAMPLE 7. Floor amendment to a floor substitute to strike one section of the
substitute:

FLOOR AMENDMENT NO. BY:

Amend the proposed floor substitute® to H.B. 234 on page 1 by
striking lines 1 through 12 and renumbering the sections and
cross-references to those sections appropriately.

" A pending floor amendment may be identified, among other ways, by the name of the author. Since only one amendment can be
pending at a time, this identification is unambiguous. But, if a bill is being amended multiple times, it may be preferable to additionally
identify the pending floor amendment by number. Generally, more specificity is better when it comes to identifying pending floor
amendments or target floor amendments. A drafter can always use parentheses to include additional details that will help facilitate the
identification of an amendment, such as the scanned bar code number or legislative council drafting number of that amendment.

2 The house or senate may adopt a rule governing floor consideration of particular legislation that requires the prefiling of amendments
to that legislation in order for those amendments to be eligible for floor consideration. The prefiled amendments are frequently compiled
in a packet and distributed. When drafting a floor amendment to a prefiled floor amendment, a drafter may more precisely identify the
prefiled target amendment by including a reference to the prefiled amendments packet page that sets out the target amendment.

3 It is unambiguous for a pending floor substitute to be so identified, since only one substitute may be pending at any one time.
However, if the proposed floor substitute has a legislative council drafting number, it is appropriate to add that number in parenthesis
to identify the substitute.
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EXAMPLE 8. Third reading floor amendment:

FLOOR AMENDMENT NO. BY:

Amend S.B. 3 on third reading as follows:
(1) Strike the SECTION of the bill amending Section 26.04(a), Tax
Code.

(2) In the SECTION of the bill amending Section 26.04(c), Tax Code,
strike Subdivision (2) and substitute the following:

(2) “Rollback tax rate” means a rate expressed in dollars per
S100 of taxable value calculated according to the following formula:

ROLLBACK TAX RATE = (EFFECTIVE MAINTENANCE AND OPERATIONS
RATE x 1.06 [1:68]) + CURRENT DEBT RATE

(3) Renumber the SECTIONS of the bill accordingly.

EXAMPLE 9. Third reading floor amendment to amend a section of a bill that has
been added or amended on second reading:

FLOOR AMENDMENT NO. BY:

Amend S.B. 3 on third reading, in the SECTION of the bill amending
Section 56.0092(a) (3), Education Code, as amended by Amendment
No. 1 by Smith on second reading, by striking “September 1, 2015”
and substituting “January 1, 2016”.

(3) Senate style. In drafting second reading amendments for the senate, the
officers of the senate prefer that committee and floor amendments begin the instructions
with a reference to the appropriate section of the bill. As seen in the example below, the
instructions continue with a reference to the section of added or amended law being changed,
the page and line number of the change in parentheses, the type of action required, and
finally the substantive change. This pattern provides precise instructions for the senate
officer responsible for enrolling and engrossing.

WRITE

In SECTION 14 of the bill, 1in added Section
709.001(b) (3), Transportation Code (page 6, line 17),
strike “0.16” and substitute “0.15”".

DO NOT WRITE

In SECTION 14 of the bill, on page 6, line 17, strike
“"0.16” and substitute “0.15”.

OR

On page 6, line 17, strike “0.16” and substitute
“0.15”.
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In drafting third reading amendments for the senate, a drafter is unable to rely on
page and line numbers for the amendment instructions in the same manner as is true for
third reading amendments for the house. As a result, the drafter should omit the page and
line number references from the typical second reading instructions, as shown in Example
8 in Subdivision (4) of this subsection.’

(4) Examples of amendments drafted in senate style. The following examples
provide guidance in the drafting of amendments for the senate. The same principles apply
to house floor and committee amendments, but the order of instructions for those documents
should conform with the order given in the examples of house amendments.

EXAMPLE 1. Committee amendment to delete an entire sentence:

COMMITTEE AMENDMENT NO. BY:

Amend S.J.R. 38 (introduced version) in SECTION 1 of the
resolution, 1in amended Section 1(3j), Article VIII, Texas
Constitution (page 1, lines 14-20), by striking “Subject to the
limitations imposed by this subsection, the Legislature by general
law may provide for one percentage to be used when calculating the
limitation on the maximum appraised value of a residence homestead
with a lesser appraised value and another percentage to be used
when calculating that limitation on a residence homestead with a
greater appraised value.”.

EXAMPLE 2. Floor amendment to a committee substitute to substitute a phrase
and add a sentence:

FLOOR AMENDMENT NO. BY:

Amend C.S.H.B. 49 (senate committee report) as follows:

(1) In SECTION 4 of the bill, in amended Section 522.0425,
Transportation Code (page 3, line 12), strike “within fifteen days
of” and substitute “not later than the 20th day after [within
fifteenr—days—of]”.

(2) In SECTION 5 of the bill, in amended Section 522.053(a),
Transportation Code (page 4, line 16), following the period, insert
“The application must be in writing.”.

EXAMPLE 3. Floor amendment to strike one section of a committee substitute
and part of another section:

FLOOR AMENDMENT NO. BY:

Amend C.S.H.B. 20 (senate committee report) as follows:

' Third reading amendments are rare in the senate because the senate frequently performs third reading of a bill immediately after
second reading of that bill.
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(1) Strike SECTION 5 of the bill, adding Sections 201.9932 and
201.9991, Transportation Code (page 3, lines 6-11).

(2) In SECTION 6 of the bill, strike added Section 223.242(qg),
Transportation Code (page 3, lines 37-38).

(3) Renumber the SECTIONS of the bill accordingly.
EXAMPLE 4. Floor amendment to a committee amendment:

FLOOR AMENDMENT NO. BY:

Amend Committee Amendment No. 4 to H.B. 399 (senate committee
printing), 1in Item (2) of the amendment amending Section
522.029(3), Transportation Code (page 14, 1line 7), by striking
“$25” and substituting “$50 [$25]”.

EXAMPLE 5. Floor amendment to a floor amendment:

FLOOR AMENDMENT NO. BY:

Amend Amendment No. = Dby to S.B. 30 (87R999)
in Item (11) of the amendment, in added Section 1251.052(a) (2),
Government Code (page 4, line 3), by striking “3.4 million” and
substituting “2.2 million”.

EXAMPLE 6. Floor amendment to add a new item to a floor amendment:

FLOOR AMENDMENT NO. BY:

Amend Amendment No. = by to S.B. 30 (87R999) by
adding the following appropriately numbered item to the amendment
and renumbering the items of the amendment accordingly:

() Add the following appropriately numbered SECTION to the
bill and renumber the SECTIONS of the bill accordingly:

SECTION . The change in law made by this Act applies only to
a proposed state agency rule for which notice is filed with the
secretary of state under Section 2001.023, Government Code, on or

after the effective date of this Act.

EXAMPLE 7. Floor amendment to a floor substitute:

FLOOR AMENDMENT NO. BY:

Amend the proposed floor substitute to C.S.S.B. 8 as follows:

(1) In SECTION 1 of the bill, in added Section 12.42 (c) (3),
Penal Code (page 3, line 5), between “Section 22.011” and “or
22.021”, insert %, 22.02,”7.

(2) In SECTION 3 of the bill, in added Section 12.50(a), Penal
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Code (page 5, line 29), strike “Section 12.42(c) (2) or (4)” and
substitute “Section 12.42(c) (2), (3), or (4)".

EXAMPLE 8. Third reading floor amendment:

FLOOR AMENDMENT NO. BY:

Amend S.B. 1934 on third reading by striking the SECTION of
the bill amending Section 521.101(f), Transportation Code, and
renumbering the SECTIONS of the bill accordingly.

SEC. 6.04. FLOOR AMENDMENTS STRIKING ENACTING CLAUSE. Floor
amendments striking the enacting clause of a bill (or striking the resolving clause of a
resolution) have the effect of defeating the bill or resolution if adopted.’

The house and senate rules contain special procedures for consideration of floor
amendments striking the enacting clause. For example, the house rules provide that this
type of amendment is considered before any other floor amendment? and opens the entire
bill (not just the amendment) to debate.® The senate rules, on the other hand, provide that
this type of amendment is considered after any other floor amendment.*

Given the special procedures for consideration of floor amendments striking the enacting
clause, it is important that presiding officers and parliamentarians be able to readily identify
this type of amendment during floor debate. Therefore, these amendments should plainly
reference striking “the enacting clause,” rather than just the page and line number on which
the enacting clause appears.

WRITE
Amend C.S.H.B. 500 by striking the enacting clause.
OR

Amend C.S.H.B. 500 (house committee report) by
striking the enacting clause (page 1, line 4).

DO NOT WRITE

Amend C.S.H.B. 500 (house committee report) by
striking page 1, line 4.

SEC. 6.05. COMMITTEE AND FLOOR SUBSTITUTES. (a) Substitutes generally.
A committee or floor substitute is simply an alternative version of a bill, a resolution, or a
committee or floor amendment.

(b) Committee substitute. The only difference in form between a committee substitute
and a bill is the heading. The heading of a committee substitute for a bill, as delivered
to the client, appears as follows:

"E.g., House Rule 7, Section 3.

2 House Rule 11, Section 7(1).

3 House Rule 5, Section 27, explanatory note 2.
4 Senate Rule 6.01, editorial note.

87




By: _.B. No.
Substitute the following for @ .B. No. ____:

By: c.5._.B. No.

A BILL TO BE ENTITLED

AN ACT

The heading of a committee substitute for a joint resolution, as delivered to the client,
appears as follows:

By: ——.J.R. No.
Substitute the following for .J.R. No. ____ :
By: c.s.—_.J.R. No.

A JOINT RESOLUTION

The document continues in exactly the same form as a bill or joint resolution. The committee
member who offers the substitute fills in the blanks with the author, number, and house of
origin of the affected bill or resolution and signs on the line following the second “By.”

(c) Floor substitute. A floor substitute is a floor amendment that has the effect of
replacing the entire body of text of a bill or joint resolution on the floor.

If appropriate, a drafter should advise about any applicable layout rule.!

Because it is customary in the senate, and mandatory in the house of representatives,
to defer consideration of a caption amendment until all amendments to the body of a bill
have been considered,? a floor substitute amends the body of a bill but not its caption.
The heading of a floor substitute is identical to the heading of a floor amendment, and the
amendment is to “strike all below the enacting clause and substitute the following:”, followed
by the entire text of the bill, beginning with Section 1. If the caption needs to be changed, a
commonly used procedure is for a member to move, after adoption of the floor substitute,
to “amend the caption to conform to the body,” in which event the enrolling and engrossing
staff of the house or senate will draft an appropriate caption. In the house, even this action is
unnecessary, as the rules permit the chief clerk to make this sort of conforming amendment
to a house bill or joint resolution.®

Because joint resolutions are drafted and considered much the same way as bills, a floor
substitute for a joint resolution generally is drafted in the same way as a floor substitute for
a bill. But since simple and concurrent resolutions do not have captions (other than the
descriptions printed on the backing), a floor substitute for one of them may merely provide
for amending the resolution “to read as follows:”, followed by the entire new text and with
only the heading omitted.

" See House Rule 11, Section 6(e).
2 This requirement appears in House Rule 11, Section 9(a).
3 See House Rule 2, Section 1(a)(10).
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Amendments to floor and committee amendments take the forms described in
Section 6.03(e) of this manual, but an amendment to an amendment to an amendment
must be in the form of a floor substitute:’

FLOOR AMENDMENT NO. BY:

Substitute the following for the Davis amendment to the Jones
amendment to C.S.H.B. 4:

SEC. 6.06. CONFERENCE COMMITTEE REPORTS. (a) Conference committee
report heading. A conference committee report, like a committee substitute, consists of
an entire version of the affected bill or resolution, the only formal difference being a slightly
different heading, in which “Conference Committee Report” and “Bill Text” appear at the
top of the page and the author’s name is deleted.? For example:

CONFERENCE COMMITTEE REPORT

BILL TEXT

H.B. No. 25

A BILL TO BE ENTITLED
AN ACT

relating to....

(b) Content of conference committee report. While the form of a conference
committee report is simple enough, compliance with procedural rules governing the content
of the report is a different matter. Rules of both houses? limit the discussions and actions
of conference committees to “matters in disagreement” between the house and senate
versions of the bill or resolution. This means, in general, that text that is the same in both
house and senate versions may not be changed or deleted, and substance that is in neither
bill may not be added. Generally, taking any of these actions would exceed the limitations
on the conference committee’s jurisdiction.* However, where there is disagreement between
versions, there is a certain amount of leeway. For example, if one version of a tax bill proposes
a tax at the rate of three percent and the other version proposes the same tax but at a rate of
six percent, the conference committee may set the rate at three or six percent or anywhere in
between. On the other hand, if a tax appears in only one version, the conference committee
may delete the tax, include the tax at the rate proposed, or include the tax at a lower rate,
but may not include the tax at a higher rate.> While it is not a drafter’s role or responsibility
to make a definitive determination about whether a proposed conference committee report
complies with applicable rules of procedure, the drafter should generally understand these
rules to be able to alert a client when a problem appears to exist.

' See House Rule 11, Section 1.

2 The rationale for deletion of the author’s name is that the conference committee is the author of a conference committee report.

3 Senate Rule 12.03 and House Rule 13, Section 9.

4Rules limiting jurisdiction of a conference committee, like other procedural rules, may be suspended. See Senate Rule 12.08 and
House Rule 13, Section 9(f), for suspension procedures.

° See Senate Rule 12.05 and House Rule 13, Section 9(c).
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(c) Adoption or rejection of conference committee report. A conference
committee report is presented to each house for adoption or rejection on a “take-it-or-leave-
it” basis. A conference committee report is not amendable.

SEC. 6.07. SIDE-BY-SIDE ANALYSES. (a) Purpose. The purpose of the side-by-
side analysis is to enable legislators to compare the bill sections that are in disagreement
in the senate and house versions and to see how the conference committee resolved the
disagreements. Side-by-side analyses are drafted by the research division of the legislative
council.

(b) Rules requirements. The rules of the house and the senate' require that a
conference committee report include an analysis of the differences between the senate,
house, and conference committee versions of a bill. The rules of the senate further require
the analysis to be a section-by-section analysis that, for each section in disagreement,
shows in parallel columns (i.e., side by side): (1) the substance of the house version; (2)
the substance of the senate version; and (3) the substance of the recommendation by the
conference committee.

(c) Retrieving the two-column side-by-side analysis. To prepare a three-column
side-by-side analysis, the drafter should start by retrieving the two-column senate or house
amendments analysis (SAA or HAA) from TLIS. Prepared by the legislative council’s research
division for each bill or joint resolution amended in the opposite chamber, the SAA/HAA
shows the differences between the senate and house versions. An SAA for a house bill or
joint resolution is posted on the TLIS text page with the senate amendments printing. An
HAA for a senate bill or joint resolution is posted on the TLIS text page under Additional
Documents. Both types of analyses are provided as Word documents. Once a document
is downloaded and saved to the drafter’s Y:\ drive, the drafter is ready to begin adding
content to the blank third column.

(d) Retrieving the conference committee report bill text. The conference
committee report (CCR) bill text will be the text analyzed in the blank third column of the SAA/
HAA. l|deally, the drafter should have an electronic version of the bill text, as the drafter may
need to copy and paste all or part of the CCR bill text into the third column. If the text is not
yet available, it may be possible to draft at least some of the third column from instructions.

(e) Drafting a side-by-side.

Layout

The SAA/HAA includes a row for the corresponding versions of each bill section. These
corresponding versions will not always have the same bill section number or be organized
in the same manner.

Describing Differences

The drafter will begin the side-by-side analysis by changing the document heading from
“Senate Amendments” or “House Amendments” to “Conference Committee Report.”

"House Rule 13, Section 11, and Senate Rule 12.10.
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Now the drafter is ready to compare the CCR bill text to the versions in the first (COL.
1) and second (COL. 2) columns of the analysis and to populate the third column (COL.
3). The COL. 3 entry inserted by the drafter in a corresponding bill section row may be a
description that applies to the entire bill section, or it may be the CCR bill text for that section.
This is demonstrated in the examples below.

If COL. 3 is IDENTICAL to COL. 1 and COL. 2. Use “Same as (COL. 1) version” in
COL. 3. Stylistic differences in the recitation should be ignored. The text in COL. 1 can be
deleted except for the recitation.

House Version Senate Version Conference
SECTION 2. Chapter 21, SECTION 2. Same as SECTION 2. Same as
Penal Code, is amended by | House version. House version.
adding Section 21.02.

(text deleted)

If COL. 3 is SIMILAR to COL. 1 or COL. 2. Use “Same as (COL. 1 or COL. 2) version
except ...” and describe the difference. Use bold italics to help point out the difference.

Senate Version House Version Conference
No equivalent provision. SECTION . Section SECTION 3. Same as
11.168, Education Code, House version except a
is amended by adding school district may not
Subsection (b) as follows: enter into a contract.

(b) A school district may
not enter into an agreement
for the design, construction,
or renovation of real
property not owned or
leased by the district.
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If COL. 3 is SIGNIFICANTLY DIFFERENT from COL. 1 and COL. 2. Copy and
paste the CCR bill text into COL. 3. After aligning like provisions, use bold italics to show
the differences.

House Version

Senate Version

Conference

SECTION 2. Section
364.034(e), Health and
Safety Code, is amended to
read as follows:

(e) This section does

not apply to a person

who provides the public

or private entity, public
agency, or county with
written documentation
that the person is receiving
solid waste disposal
services from another
entity.

Except as provided by
Section 364.035, nothing
[Nothing] in this section

shall limit the authority of
a municipality to enforce
its grant of a franchise

for solid waste collection
and transportation services
within its territory.

SECTION 3. Section
364.034(e), Health and
Safety Code, is amended to
read as follows:

(¢) [FHsseetiotoes

entity—Nothie|

Except as provided by
Section 364.035 and
Section 364.036, nothing
in this section shall limit
the authority of a public

agency, including a
county or a municipality,

to enforce its grant of
a franchise for solid
waste collection and
transportation services
within its territory.

SECTION 3. Section
364.034(e), Health and
Safety Code, is amended to
read as follows:

(e) Except as provided

by Section 364.035(b).
this [This] section does

not apply to a person

who provides the public

or private entity, public
agency, or county with
written documentation
that the person is receiving
solid waste disposal
services from another
entity.

Nothing in this section
shall limit the authority of

a public agency, including
a county or a municipality,

to enforce its grant of a
franchise or contract for
solid waste collection and
transportation services
within its territory.
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If COL. 3 OMITS A BILL SECTION seen in COL. 1 and COL. 2. Use “No equivalent
provision” in COL. 3. There will not be a bill section number. Add an “outside the bounds”
statement if there may be a question as to whether the limitations on the conference

committee’s jurisdiction were exceeded.

Senate Version

House Version

Conference

SECTION 1.07. Section
4(d), Article 42.12, Code
of Criminal Procedure, is
amended to read as follows:

(d) A defendant is not
eligible for community
supervision under this
section if the defendant

is convicted of an offense
listed in Section 3g(a)(1)
(O), (E), (H), or (1), if the
victim of the offense was
younger than 14 years of
age at the time the offense
was committed.

SECTION 1.06. Section
4(d), Article 42.12, Code
of Criminal Procedure, is
amended to read as follows:

(d) A defendant is not
eligible for community
supervision under this
section if the defendant
is convicted of an offense
listed in Section 3g(a)
(1)(C), (E), or (H), if the
victim of the offense was
younger than 14 years of
age at the time the offense
was committed; or the

defendant is convicted of
an offense listed in Section
3g(a)(1)(D).

No equivalent provision.

[The conference committee
may have exceeded the
limitations imposed on its
Jjurisdiction, but only the
presiding officer can make
the final determination on
this issue.]!

" See House Rule 13, Section 11(b), requiring the analysis to indicate “to the extent practical . . . any instance wherein the conference

committee in its report appears to have exceeded the limitations imposed on its jurisdiction” by House Rule 13, Section 9.
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If COL. 3 ADDS A BILL SECTION not seen in COL. 1 or COL. 2. Insert a row and
copy and paste the CCR bill text into COL. 3. Add an “outside the bounds” statement if there
may be a question as to whether limitations were exceeded. Put “No equivalent provision”
in COL. 1 and “Same as (COL. 1) version” in COL. 2.

House Version Senate Version Conference
SECTION 8. Chapter SECTION 8. Same as SECTION 8. Same as
1302, Occupations Code, is | House version. House version.
amended by adding Section
1302.510.

No equivalent provision. Same as House version. SECTION 9. Not later than

January 1, 2024, the Texas
Commission of Licensing
and Regulation shall adopt
rules, procedures, and

fees under Subchapter L,
Chapter 1302, Occupations
Code, as added by this Act,
including rules regarding
the initial date that a license
will be required under
Subchapter L for a person to
perform commercial sheet
metal work in a county with
a population of more than
200,000.

[The conference committee
may have exceeded the
limitations imposed on its
Jjurisdiction, but only the
presiding officer can make
the final determination on
this issue.]

SECTION 9. Effective SECTION 9. Same as SECTION 10. Same as
date. House version. House version.
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SEC. 6.08. MOTIONS. Although most motions made by a member of the legislature
during floor proceedings of the house or senate are made orally, legislative council staff
is occasionally asked to draft certain motions in writing, the most common of which is a
motion to instruct conference committee conferees.” A motion to instruct conferees is an
instruction to the applicable house’s conference committee members related to the content
of the conference committee report.

House Rule 13, Section 8, provides that instructions to a conference committee must
be made after the conference is ordered and before the conferees are appointed by the
speaker. The senate rules do not specifically address when it is appropriate to make a
motion to instruct; however, it is also done before appointment. See, e.g., S.J. of Tex., 85th
Leg., R.S. 3225 (2017).

The instructions often request that the conference committee retain some particular
aspect of the bill as it left that chamber. For example:

MOTION TO INSTRUCT CONFEREES ON S.B. 101
REGARDING THE REGULATION OF MASSAGE THERAPY

The house conferees to the conference committee on
S.B. No. 101 are instructed to retain the house version
of added Section 455.156(c), Occupations Code, regarding
the use of distance learning to satisfy certain massage
therapy licensing requirements.

MOTION TO INSTRUCT CONFEREES ON H.B. 1 REGARDING
GENERAL REVENUE FUNDING FOR CRIME LABORATORY SERVICES

The house conferees to the conference committee
on H.B. No. 1 are instructed to include in the
conference committee report a provision that provides
for the same amount of appropriated general revenue for
Strategy D.1.1, Crime Laboratory Services, under the
appropriations to the Department of Public Safety, as
provided by the house version of the bill.

' The parliamentarians of the house and senate are the best resources for a member to consult when determining the appropriate
format for a particular motion.

95




This page intentionally left blank.



CHAPTER 7
STYLE AND USAGE

A well-drafted statute expresses the legislature’s intent as precisely and readably as
the English language permits. Good draftsmanship is simply good writing. A well-drafted
statute is distinguished by clarity, economical use of language, logical organization, and
adherence to generally recognized standards of grammar and usage. In the words of Justice
Holmes, a good piece of drafting excludes “every misinterpretation capable of occurring to
intelligence fired with a desire to pervert.”

The Texas Legislative Council staff follows the rules of standard American English style
and grammar in drafting legislative documents. The purpose of this chapter is to ensure
consistency in instances where more than one style is considered correct or where the unique
characteristics of legislative documents require a deviation from the generally accepted
standards. The rules in this chapter should usually be adhered to, but when current law is
being amended, the style of the statute being amended should be followed. These rules
are not meant to be applied arbitrarily, although a drafter should not deviate from them
without good reason.

This chapter is organized as follows:
Subchapter A.  Rules of Style
Subchapter B.  Drafting Rules
Subchapter C.  Citations
Subchapter D.  Other Useful Information

" Paraiso v. United States, 207 U.S. 368, 372 (1907).
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Subchapter A
Rules of Style

SEC. 7.01. ABBREVIATIONS. Puta space between the initials of a personal name.
Other abbreviations using the first letters of words do not require a space:

J. S. Jones

U.S. Department of Commerce
Washington, D.C.

H.B.

S.J.R.

Ph.D.

B.A.

Some commonly used abbreviations are acceptable:

6 a.m.

Abbreviations of the names of agencies and organ